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HAYKOBA PA^A BICHHKA 


Bacii.ib Taniii - /lOKTop lopHunniiHX HayK, npocjiccop, aKaneMiK HAH yKpai'HH Ta HAnpH 
YicpamH (ronoBa HayKOBo'i paun) (HauioHanbHHH lopHunniinn yHiBepcHTeT iMeHi MpocnaBa 
Mynporo, yKpa'ma); 

lOpiii BayjiiH - noKTop lopnHHnnnx HayK, npo(|)ccop, aKaneMiK HAnpH yKpai'HH (Hanio- 
HajiBHHH iophhhhhhh yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

FOpiii Bhthk - aoKTop lopHunnunx HayK, npocjiccop, aKaneMiK HAnpH yKpai'HH (Hauio- 
HajiBHHH lopH.aHHiiHH yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

Bsi'iecjiaB EopncoB - noKTop lopnnnnnnx HayK, npo(|)ecop, aKaneMiK HAnpH yKpai'HH 
( H ay ko no-,aocn i n u n ii iHCTHTyT b n Bn c n n h npooncM 'nonwinocri iMeHi aKapcMixa B. B. Cra- 
niHca HauioHanbHo'i aKa,ac\iii npaBOBHX HayK yKpai'HH, yKpa'ma); 

BojioaHMHp rapamyK - aoKTop lopnnnnnnx HayK, npocjiccop, nncn-KopccnonnciiT 
HAnpH yKpai'HH (HauionanbiinH lopHunniinn yHiBepcHTeT iMeHi MpocnaBa Mynporo, 
yKpa'ma); 

BojioflHMHp Tojima - /lOKTop lopnunnnnx HayK, npo(|)ccop, nncn-KopccnonuciiT HAnpH 
yKpai'HH (HauioHanbHHH lopHunniinn yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

BojionHMHp roHHapeHKO - noKTop lopnnnnnHX HayK, npocjiccop, aKaneviiK HAnpH 
yKpai'HH (HauioHanbHHH lopHunniinn yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

MnKOJia Ihiuhh - noKTop lopnunnnnx HayK, npocjiccop, aKaneMiK HAnpH yKpai'HH (Kh- 
ibcbkhh HauioHanbHHH yHiBepcHTeT iMeHi Tapaca IIIcBuciiKa, yKpa'ma); 

OKcaHa Kan.iina - noKTop lopnunnnnx HayK, npocjiccop, nncn-KopccnonnciiT HAnpH 
yKpai'HH (HauioHanbHHH lopnunnnnii yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

Cepriii KiBa.iciB - noKTop lopnunnnnx HayK, npoc|iccop, aKaneMiK HAnpH yKpai'HH (Ha¬ 
uioHanbHHH yHiBepcHTeT «OnecbKa lopnunnna aKanc\iin», yKpa'ma); 

Bsi'iecjiaB KoMapoB - KanunnaT lopnunnnnx HayK, npocjiccop, aKaneMiK HAnpH yKpai'HH 
(HauioHanbHHH iophhhuhhh yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

OneKcaHnp Kpyn'iaii - noKTop lopnunnnnx HayK, npocjiccop, aKaneMiK HAnpH yKpa¬ 
i'HH (HayKOBO-nocninHHH iHCTHTyT npuBaTHoro npaBa i niunpncMnniiTBa iMeHi aKaneMiKa 
O. F. BypuaKa HauioHanbHo'i aKaueMii npaBOBHX HayK yKpai'HH, yKpa'ma); 

MnKOJia KyiepsiBenKO - noKTop lopnnnnnnx HayK, npocjiecop, aKaneMiK HAnpH yKpai'¬ 
HH (HauioHanbHHH lopnunnnnn yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

Bacnjib Hop - noKTop lopnnnnnnx HayK, npocjiecop, aKaneMiK HAnpH yKpai'HH (JlbBiB- 
cbKHH HauioHanbHHH yHiBepcHTeT iMeHi iBaHa OpaHKa, yKpa'ma); 

OneHa OpjiiOK - noKTop lopnnnnnnx HayK, npocjiecop, aKaneMiK HAnpH yKpai'HH (Hay- 
KOBO-nocninHHH iHCTHTyT iHTeneKTyanbHo'i BnacHOCTi HauioHanbHo'i aKaneMi'i npaBOBHX HayK 
yKpai'HH, yKpa'ma); 

MnKOJia naiioB - noKTop lopnunnnnx HayK, npocjiecop, aKaneMiK HAnpH yKpai'HH (Ha¬ 
uioHanbHHH ropHHHHHHH yHiBepcHTeT iMeHi MpocnaBa Mynporo, yKpa'ma); 

Bojiohhmhp Hhjihiimyk - noKTop lopnnHUHHX HayK, npocjiecop, nncn-KopccnonucnT 
HAnpH yKpai'HH (HayKOBO-nocninHHH iHCTHTyT iHcjiopMaTHKH i npaBa HauioHanbHo'i aKane¬ 
Mi'i npaBOBHX HayK yKpai'HH, yKpa'ma); 

Cepriii npn.innKO - noKTop lopnnnnnnx HayK, npocjiecop, aKaneMiK HAnpH yKpai'HH 
(Bniua KBanicjiiKauiHHa KOMicin cynnis yKpai'HH, yKpa'ma); 

IleTpo PaSiHOBHH - noKTop lopHunnunx HayK, npocjiecop, aKaneMiK HAnpH yKpai'HH 
(JlbBiBCbKHH HauioHanbHHH yHiBepcHTeT iMeHi IBaHa cppanKa, yKpa'ma); 
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Hsi'iecJiaB F’vM’smueB - noKTop iophhhhiihx HayK, npocjiccop, nnen-Kopec no i ipcm HAIlpH 
YKpaiHH (HanionanbiiHri iophhhuiihh yHiBepcHTeT iMem Mpocnarsa Mynporo, Yicpama); 

O.ieKcaii/ip Cbhtoubkhh - noKTop ropHunniinx HayK, npocjiccop, aKapcxiiK HAFIpH 
YKpaiHH (BHZiaBHHiiTBO «IIpaBO YKpai'HH», YKpa'ma); 

AHaTOJiiii CeJiisaHOB - noKTop lopunmninx HayK, npocjiecop, aKanexiik' HAIlpH YKpaiHH 
(BepxoBHa Papa YKpaiHH, YKpama); 

iHHa Cuaciido-OaiciBa - /lOKTop ropHunmiHX HayK, npocjiccop, nncn-KopecnonpcnT 
HAnpH YKpaiHH (Hanionanbnnri ropHunniinri yHiBepcHTeT iMem Mpocnarsa Mynporo, 
YKpa'ma); 

Bojio/iiiMiip Thxhh - noKTop lopnuH'innx HayK, npo(|)ecop, aKanexiik' HAnpH YKpaiHH 
(Hanionanbira akanexmi npaBOBHX HayK YKpaiHH, YKpa'ma); 

K)piii LUeMiiiv'ieiiKO - noKTop ropnunnnnx HayK, npocjiccop, akanexiiK HAH YKpaiHH Ta 
HAnpH YKpaiHH (iHCTHTyT ncpvKann i npaBa iMeHi B. M. KopeubKoro Hanionanbnoi aKaneMii 
HayK YKpaiHH, YKpa'ma); 

MiixaiiJio LLIyJiBi a - noKTop lopHUHnnnx HayK, npocjiccop, uncn-kopccnonnciiT HAnpH 
YKpaiHH (Hanionanbnnri KipnunnnHH yHiBepcHTeT iMeHi Mpocnarsa Mynporo, YKpa'ma). 

PF./iAK lI IHHA KOJIEriB BICHHKA 

O.ieKcan.ip ncTpiiuiiiii - HOKTop ropnnnnnHX HayK, npocjiccop, aKanexiik HAnpH Ykpa- 
i'hh (ronoBa pcnaknmnoi Konerii) (Hanionanbira akapcxmi npaBOBHX HayK YKpaiHH, YKpa'ma); 

Teocjii.ii, Accjiep - npocjiccop (YHiBepcHTeT CTpac6ypra, cDpannisi); 

lOpreH Baie/ioB - npocjiccop (IHCTHTyT iH03eMHoro Ta xiivkiiapounoro npHBaTHoro npaBa 
iMeHi MaKca nnaHKa, Hixicnnnna); 

K)piii Bapadam - poKTop iophuhuiihx HayK, npo(|)ecop, nnen-KopccnonnenT HAnpH 
YKpaiHH (HauioHanbHHH lopnuHnniiii yHiBepcHTeT iMeHi Mpocnarsa Mynporo, YKpa'ma); 

BijibHM EjiioT BaTJiep - npocjiccop (UlKona npaBa YHiBepcHTeT niTaTy nencinbrsanirr, 
CHIA); 

BajieHTHHa BopiicoBa - KanpHuar lopupHniHX HayK, npo<|)ecop, uncn-kopccnonncHT 
HAnpH YKpaiHH (Hanionanbiuiii ropHun'innH yHiBepcHTeT iMeHi HpocnaBa Mynporo, Ykpa- 
iwa); 

CTaHicJiaB ByKa - npo(|)ecop (EanTmcbKa xtivkiiaponna akapcxiisr. Hams in); 

Mafia Bapra - npo(|)ccop (IHCTHTyT npaBOBHX pocniuikcnb YropcbKa aKapeviiM HayK, 
YropmHHa); 

AHaTOJiiii reiBvian - poKTop lopnunnnHX HayK, npo(|)ccop, aKanexiik HAnpH YKpaiHH 
(Hanionanbirnii ropHnnHirnn yHiBepcHTeT iMeHi Mpocnarsa Mynporo, YKpa'ma); 

Bor/ian roJioBKiH - poKTop ropHnnimix HayK, poncm (Hanionanbnnri lopnnnnnHH yHi¬ 
BepcHTeT iMeHi Mpocnarsa Mynporo, YKpa'ma); 

Kocthhthh TycapoB - noKTop lopnnnnnnx HayK, npocjiccop (HauioHanbHHH lopnnnnnnn 
yHiBepcHTeT iMeHi Mpocnarsa Mynporo, YKpa'ma); 

Hara.iisi TyTopoBa - noKTop lopnnnnnHX HayK, npocjiccop (nonTaBCbKHH iopnnn l innn 
iHCTHTyT HauioHanbHoro lopiinHinoro ymBepcHTeTy iMeHi Mpocnarsa Mynporo, YKpa'ma); 

ToMac HaByjiic - npocjiecop (K’)pnun'ninil cjiaKynbTeT BinbHiocbKHH ncpvKarsnnn yHiBep¬ 
cHTeT, JlHTBa); 

ToMac /Kiiapo - npocjiecop (BapmaBCbKHH yHiBepcHTeT, nonbma); 

-• 
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BojioflHMHp /KvpaBe.iii> - noKTop lopunumiHX HayK, npocjiecop, aKancMin HAIlpH YKpa- 
ihh (Hanionani.na aKa,ie\ii>i npaBOBHX HayK YKpaiHH, YKpaiHa); 

^MHTpo ia iHxaii.im - noKTop lopnunnnHX HayK, npo(|)ecop, nnen-KopccnonncnT HAIlpH 
YKpaiHH (HauioHantHHH lopHunnnnn yHiBepcHTeT iMem Mpocaana Mynporo, YKpaiHa); 

TaHeJi KepiKMae - npo(|)ecop (IIlKOJia npaBa Tajunnnci.KHH TcxninnHH yHiBepcHTeT, 
Ectohhi); 

AHaTOJiiii KocTpy6a - noKTop lopnunnnnx HayK, noueHT (HpuKapnaTC l>khh nanionajn.- 
hhh yHiBepcHTeT iMem Bacmui CTCcjiannKa, YKpa'ma); 

Ha i a.iia Ky sHCiiOBa - poKTop lopnunnnnx HayK, npocjiecop, a Kane vein HAnpH yKpaiHH 
(Hanionajn.na aKa/icvmi npaBOBHX HayK YKpaiHH, YKpaiHa); 

PaiiHep Kyjii.mc - npocjiecop (Iiictht\t mo3eMHoro Ta MivKiiaponnoro npHBaTHoro npaBa 
iMem MaKca nnaHKa, Hi\icnnnna); 

HomiKe KypyMicasa - npocjiecop (HlKOJia npaBa YHiBepcHTeT Bacena, Ilnonin); 

Bacn.li> JleMaK - noKTop lopnunnnHX HayK, npocjiecop, ujieu-KopecnouncuT HAnpH 
YKpaiHH (KoHCTHTyniHHHH Cyn YKpaiHH, YKpama); 

IpHHa JlyKan - noKTop KipHnmmHX HayK, npocjiecop, npo<|)ccop Kacjicupn rocnonapci.Koro 
npaBa KmBCBKoro naiiioiiajn.noro ymBepcHTeTy iMeHi Tapaca LLIeBuemco, Khib, YKpama; 

^MHTpO JlyK’HHOB - UOKTOp lOpH/lHHUHX HayK, POUCHT, HJICII-KOpCCnOinCIlT HAHpH 
YKpaiHH (Hauioiia_rn.ua aKapcxim npaBOBHX HayK YKpaiHH, YKpama); 

Cepriii MaKCHMOB - poktop lopnpnnnHx HayK, npocjiecop, nnen-Kopccnonpcnr HAnpH 
YKpaiHH (Haniona.rn.nnn lopnpnnnnH yHiBepcHTeT iMeHi M poem area Mynporo, YKpaiHa); 

Cmiojie Mai Ki.ihCHe - npo(|)ccop (YHiBepcHTeT iMeHi Mmconaca PoMepica, JlnTBa); 

KaTepiH Mea - npocjiecop (Jlicaoonci.Knn yHiBepcHTeT, nopTyrania); 

InaH Ha3apoB - poktop lopnpnnnnx HayK, poucht (H ay ko b o - no enipmui iHCTHTyT bh- 
BneHHH npo6neM snoHHinroc n iMeHi aKapcMixa B. B. CTaiimca Hanionani.no'i aKapexiii npaBO¬ 
BHX HayK YKpaiHH, YKpaiHa); 

Baciuii. HacTiOK - poktop lopnpnnnnx HayK, npocjiecop, nnen-KopecnonpciiT HAnpH 
YKpaiHH (HaiiionajH.nHH lop up huh hh yHiBepcHTeT iMeHi HpocnaBa Mynporo, YKpaiHa); 

Map’HHa IIjieHioK -noKTop lopupmuiux HayK, CTapniHH HayKOBHH cniBpo6iTHHK (HayKO- 
BO-nocninHHH iHCTHTyT npHBaTHoro npaBa i ninnpHeMHHHTBa iMeHi aKaneMiKa O. E. EypuaKa 
Hauioua.rn.noY aKaneMi'i npaBOBHX HayK YKpaiHH, YKpaiHa); 

CBiTJiaHa Cepi.oriHa - noKTop lopupHnunx HayK, noueHT, nueu-KopccnoupcuT HAnpH 
YKpaiHH (HanioiiajH.iia aKaneMin npaBOBHX HayK YKpaiHH, YKpama); 

I3a6e.na CKOMepci.Ka-MyxoBCi.Ka - npocjiecop (Hop3huci.khh yHiBepcHTeT, nojn.iua); 

Kiipii.io ToMameBCbKHH - noKTop lopupHnunx HayK, noueHT (YcTaHOBa ocbith cDenepa- 
uii npo(|)cninoK Eiuopyci «MiiKHaponHHH yHiBepcHTeT «MHTCO»); 

Ba.icpifi IUeniTL>KO - noKTop lopupHnunx HayK, npocjiecop, aKaneMiK HAnpH YKpaiHH 
(Hauiona.rn.iiHH lopupmuiuu yHiBepcHTeT iMeHi HpocuaBa Mynporo, YKpaiHa); 

O.ii.ra IHhjio - noKTop lopnunnnnx HayK, npocjiecop, 'me n - ko p e c no nn c iit HAnpH YKpa- 
ihh (Hanionani.nnn lopHpmniHH yHiBepcHTeT iMeHi Mpocnarsa Mynporo, YKpaiHa); 

XaHC IoaxiM IllpaMM - npocjiecop (IHCTHTyT CxinHoro npaBa YHiBepcHTeTy TexHouorii, 
6i3Hecy i nu3aHHy, Hi\ic'ninna); 

IsaH Mkobiok - noKTop KipnnHHHHX HayK, npocjiecop (Haniona.rn.nnn lopHpmmuH yHi¬ 
BepcHTeT iMeHi M poem area Mynporo, YKpa'ma); 

Oner lIpomeiiKO - noKTop KipHpmniHX HayK, npocjiecop, mren-KopccnonuenT HAnpH 
YKpaiHH (HauioHajiL.HHH lopupmumu yHiBepcHTeT iMeHi Mpocmana Mynporo, YKpama); 
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SCIENTIFIC COUNCIL OF THE HERALD 
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Yurii Bytiak - Doctor of Juridical Science, Professor, Academician of the National Academy of 
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National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, 
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Sergii Kivalov - Doctor of Juridical Science, Professor, Academician of the National Academy 
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Viacheslav Komarov - Candidate of Juridical Science, Professor, Academician of the National 
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine); 

Oleksandr Krupchan - Doctor of Juridical Science, Professor, Academician of the National 
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entre¬ 
preneurship named after Academician F. G. Burchak of the National Academy of Legal Sciences of 
Ukraine, Ukraine); 

Mykola Kucheriavenko - Doctor of Juridical Science, Professor, Academician of the National 
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine); 

Vasyl Nor - Doctor of Juridical Science, Professor, Academician of the National Academy of 
Legal Sciences of Ukraine (The Ivan Franko National University of Lviv, Ukraine); 

Olena Orliuk - Doctor of Juridical Science, Professor, Academician of the National Academy 
of Legal Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the Na¬ 
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Mykola Panov - Doctor of Juridical Science, Professor, Academician of the National Academy 
of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine); 

Volodymyr Pylypchuk - Doctor of Juridical Science, Professor, Corresponding Member of the 
National Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics 
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Sergii Prylypko - Doctor of Juridical Science, Professor, Academician of the National Acade¬ 
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-• 
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Petro Rabinovych - Doctor of Juridical Science, Professor, Academician of the National Aca¬ 
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Oleksandr Sviatotskyi - Doctor of Juridical Science, Professor, Academician of the National 
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Anatolii Selivanov - Doctor of Juridical Science, Professor, Academician of the National Aca¬ 
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Inna Spasybo-Fateieva - Doctor of Juridical Science, Professor, Corresponding Member of the 
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demy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine); 

Yurii Shemshuchenko - Doctor of Juridical Science, Professor, Academician of the National 
Academy of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Kore- 
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IleTpO MoHCeHOBHM PafliHOBHM 

Abewcbtca AaSopamopin npae ajoauhu i ipoManxmiHa 
Hay kobo-aocaiahuu mcmumym nepxaBHOio SyniBHuyniBa ma MicyeBozo caMOBpxAyBaHHH 

HayioHaAbHoi aKaACMii npaaoBux Hayx YnpaiHU 

_4beis, YupaiHa 


CBITOBHH MAHicPECT nPABOAK)4HHHOrO TyMAHI3My 
(40 70-PIMMH nPOrOAOUJEHHH 3ArAAbHOI 4EKAAPALJII 

nPAB AK34HHH) 

AHOTauin. Cmammw npucenneno xapaxmepucmuyi eruiuey 3azaiibHoi dexnapaipi npae imdu- 
hu na 3 diucHK>eaHnu OOH po 3 eumoK cucmeMU ececeimnix MiotcHapodmix cmandapmie npae 
jiwdunu ma iopudumiux incmpyMeHmie 'ix 3 a 6 e 3 neneHw i 3axucmy. Ocnoena yeaza npudinaemb- 
cfi (pijiocofpcbxo-KOHifenmyaJibHiii mmepnpemaifii 6a3oeozo, cmpujKHeeozo mepMiHO-noHHmmn 
ijboeo doKyMenma - «npaea moduHU». ffodaniKoeo odrpynmoeyembCH detpiniifix 3zadanozo 
noHmmrm, eidnoeidno do nxoi ocHoeononoDfcni npaea Jimdunu — ife neeni Mootaiueocmi Jimdunu, 
nxi neodxidm dim 3adoeoiieHHH nomped Ti icnyeanmi i po36umxy 3a xoHxpemHO-icmopmmix 
odcmaeun, 06 'exmueno odyMoemomnibCH docxznymuM pieneM po3eumKy cycnijibcmea i 3ade3- 
neneni o 6 oe X 3 xaMU imuux cyd ’exmie. B ocnoey ifbozo eu 3 HaneHHH noKnadeno nompedoeuu 
docjiidHinfbKuu nidxid, odcmotoeamm aemopoM nonunammi 3 cepedunu 1980-x pp. Munynozo 
cmoiiimmx. AxifenmyembCH yeaza na ocodnueiu poni nozimdie npotpecopa repuia Jlaymepnax- 
ma cmocoeHo nepmozo doKmpimaJibHozo npoexmy MioKnapodnozo dinm npae Jirodtmu, ony- 
6 jiiKoeaHOzo hum me 1945p. KoncmamyembCH cynacnuu, 3Hanno 3dazanemm cxnad exa3anozo 
Eiium ma MODtaiueocmi uozo nodamuiozo po 3 eumxy. 

KjiroHOBi c.ioBa: 3aranima /leKnapania npaB a ion Him. VtivKiiaponimn Diana npaB nionmiH, 
noHJirra npaB jiiquhhh, noTpcooBHH nocninimni>Kim ninxin. 


IleTp MoHteCBHM PaflHHOBHM 

AbBOBCKasi Aadopamopun npaB HeAOBexa u zpaxAaHUHa 
HayHHO-uccAeAOBameAbCKUu UHcmumym zocyAapcmBCHHOzo cmpoumeAbcmea u Mecmnoio 
caMoynpaBACHun HayuoHaAbHou aKaneMuu npaBOBbix Hayx YKpauHbi 

AbBOB, yxpaUHa 


BCEMHPHblH MAHHcPECT nPABOMEAOBEMECKOrO 
ryMAHH3MA (K 70-AETHK) nP0B03E/\AUIEHHfl 
BCEOBII|EH 4EKAAPAIJHH FIPAB MEAOBEKA) 

AHHOTauHH. CmambH nocemifena ejummao Bceodiifeu dexjiapau,uu npae nenoeexa na ocy- 
ujecmeimeMoe OOH pa36iimue cucmeMbi eceMupHux MeotcdyHapodHux cmandapmoe npae 
nenoeexa u mpudunecxux UHcmpyuenmoe ux odecnenemm u 3aufumbi. Ocnoenoe emmamie 
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ydeneno cpujioco/pcxo-xomfenmyajibHou unmepnpemaifuu 6a3oeozo, cmepoKHeeozo mepMUHO- 
noHHmiiH smozo doxyMenma - «npaea nejioeexa». JjonoJimimeJibHO odocHoebieaemcn decjnmu- 
ifUH ynoMHHymozo nonmiun, coznacno xomopou ocnoeonojiazawipue npaea nejioeexa - 3mo 
onpedeneHHbie eo3M03icHocmu nenoeexa, neodxoduMbie dim ydoenemeopemin nompe6nocmeu 
ezo cyufecmeoeamm u pct36umuH e xonxpemHO-ucmopimecxux odcmomnenbcmeax, o6bexmueno 
o6yai06JieHHbix docmuzHymbiM ypoenexi pa3eumun oduyecmea u odecnenenHux o6H3aHHocmn- 
mu dpyzux cydbexmoe. B ocnoey smozo onpedenenuH nojioztceH nompednocmHuu uccnedoea- 
mejibCKuu nodxod, omcmaueaeMbix aemopoM Hcmimcifi c cepeduttbi 1980-x zz. npouuiozo eexa. 
Axifewnupyemcx emmciHue na ocodou ponu 63ZJindoe npocjieccopa repiua Jlaymepnaxma 
omnocumeJibHO nepeozo doxmpimaJibHozo npoexma MeotcdynapodHOZo 6 ujijih npae nenoeexa, 
ony6jiuxoeaHHOZo um eme e 1945 z. KoHcmamupyemcn coepeMennuu, 3HcmumejibH0 
o6ozaiqeHHbiu cocmae MeMcdynapodnozo 6wum npae nenoeexa u 603M03KH0cmu ezo dajibneu- 
mezo pa36umuH. 

KjiiOHeBwe c.ioua: Bccoomaa /icKaapaHHH npaB HdiorseKa, MOK/iynapo,anbiM dhjuti> npaB 
HeaoriCKa, noMTHe npaB nenoBeKa, noTpe6HOCTHBiH uccaepoBaTcaac kh ii no/ixo/i. 

Petro M. Rabinovych 

Lviv Laboratory of the Human Rights 
Research Institute of State Building and Local Government 
of the National Academy of Legal Sciences of Ukraine 

Lviv, Ukraine 

WORLD MANIFEST OF THE HUMAN RIGHTS BEING HUMANISM 
(TO THE 70-th ANNIVERSARY OF THE UNIVERSAL 
DECLARATION OF HUMAN RIGHTS PROCLAMATION) 

Annotation. The article is dedicated to Universal Declaration of Human Rights influence upon 
development of the UN system of human rights international standards and legal instruments 
of their safeguarding and protection. Main attention is paid to philosophical-conceptual inter¬ 
pretation of the core notion of this document - human rights. There is additionally suggested 
definition of the mentioned notion, according to which human rights are - certain possibilities 
of the human, that are necessary for his/her needs of existence and development under the 
concrete social circumstances, that are determined by the level of societal development and 
safeguarded by the obligations of other subjects. This definition is based on need-based research 
approach, that was elaborated by the author starting from the middle of the 1980 of the last 
century’. It is highlighted on the particular influence of the professor Hersch Lauterpacht views 
concerning first doctrinal draft of the International Bill on Human Rights, that was published 
by him as early as 1945. It is stated of a modern, much more enriched composition of the men¬ 
tioned Bill and possibilities of its ’development. 

Keywords: Universal Declaration of Human Rights, International Bill on Human Rights, Human 
Rights notion, needs based research approach. 

BCTyn 

Y 1645 p. 3aKiHHHJiaca nepeMoroto flep)KaB-cot03HHiib no aHTnriTJiepiBCbKin Koani- 
nii Apyra CBiTOBa Bmua. Y MicTi HtopH6ep3i po3nonnHaeTbca cyjt Ha# roJtOBHHMH 
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HiMeilbKHMH BOCHHHMH 3J10HHHHaMH, aXHH 3PfflCHK)BaBCa MiaCHapOPHHM BiHCbXO- 
bhm TpH6yHajioM, kotphh 6yno CTBopeHo cnepiajibHoio yropoio noTHpbox pepacaB- 
nepeMoacHHim - C 01030 M PapaHCbxnx CoiiiajiicTHHHHX Pecny6jrix, BeJiHxo6pHTa- 
Hieio, OpaHpieio Ta CnoJiyneHHMH LllTaTaMH AMepnxH. 

Oco6h, nipcypHi ubOMy Tpn6ynajiy, laxHmaioHHCb Bip 3BHiiyBaHciib, BpaBajinca, 
30KpeMa, ,zio TaKHX apryMeHTiB: bohh ax rpoMapaHH HiMeiibKoi pepacaBH BHXOHyBa- 
jiH ii 3aKOHH, HaKa3H ii KepiBHHiiTBa, a OTace, piajiH npaBOMipHO (3 oraapy Ha Te, mo 
npaBO - pe pepacaBHi o6oB’a3XOBi npHnncn). LU,o ac po mxpHMiHOBaHHX I'm 3JiOHHHiB 
«npoTH MHpy» i «npoTH JiiopaHOCTi», to Ha nac bhhhchhji TaKHX pin B3arajii He ic- 
HyBaJlO BH3HaHOTO MiaCHapOPHOK) CnijlbHOTOK) lOpHPHHHOTO POKyMeHTa, B HKOMy 
6yjin 6 BH inancni noHarra Ta 03HaKH Ha3BaHHX pcJTixriB. Opnax ooBHiiyBani (ophhm 
i3 hhx - Bip PapaHCbxoro CoK)3y - 6yB TopiumiH npoxypop yxpai'HCbxoi PCP 
P A. PypeHKo) cnpocTOByBajiH pi TBeppaceHHa, CTaBiun Ha no3Hpiio «npHpopHoro» 
npaBopo3yMiHHa. Bohh pobophjih, ipo xona nipcypHi cnpaBpi He nopymyBajiH iopH- 
Phhhhx aKTiB cboci pepacaBH, npoTe caMi pi aKTH 6yjin - 3 oraapy Ha 03HaneHe 
upaBopoiy Minna - aHTHnpaBOBHMH, HenpaBOMipHHMH, ocxijibXH cynepenHUH ocho- 
BonoJioiKHHM npaBaM i CBo6opaM jiiophhh, HapopiB, 3peuiToio, ycboro mopcTBa, 
HacaMnepep npaBaM Ha acmra, MHp, CBo6opy. 

Y acoBrai 1946 p. Tpn6yHaji nocTaHOBHB ipopo KepiBHHKiB HapncTCbKoro Pefixy 
o6BHHyBajibHi bhpokh, cnHpaioMHCb Ha ct. 6 CraryTy pboro opraHy. Y him ace iHTep- 
rrperaiiia lainaHcnux uionuni b Saiyiiajiaca Ha KOHpenHi'i HeBip’eMHHX npaB jhophhh, 
pi3HOMaHiTHHX copiajibHHX cnijibHOT Ta opraHoapin Ta h ycboro jnopcTBa. 

I Bace Topi 3 6e33anepeHHOio oneBHpmcTK) BHaBHJiaca HarajibHa noTpe6a 3axpi- 
nHTH npHHpHnH h HopMaTHBHi nojioacemia, ipo BHnjiHBaioTb i3 pie'i KOHpenpi'i, 
y cnepiaubHOMy MiacHapopHOMy poxyMeHTi, cxBaneHOMy CBiTOBHM eniBTOBapHCTBOM 
b oco6i OOH. Ha MiacHapopHO-otJiipiHHOMy piBHi Taxe 3aBpaHHa 6yno nocTaBJieHO 
ax nepmoHeproBe Ha nonaTxy 1946 p. ExoHOMinHoio i CopiaabHoio Papoio OOH 
nepep ophhm 3 ii nocTiHHHX (JiyHKHioHajibHHX nippo3pmiB - KoMicieio 3 npaB jho¬ 
phhh. /Jjia niproTOBKH npoexTy pboro axTa (ax nepBHHHO c|)opMyaiOBa:ioca, - «Miac- 
HapopHoro 6ijuia npaB jhophhh») KoMicia yTBopHJia poooiHH opraH - PepaxpiiiHHH 
(npoexTHHS) xoMiTeT i3 peB aTH CBoix HJieHiB (npepcTaBHHxiB ycix xoHTHHeHTiB 
nnaHeTH), axHH onoJiHJia EaeoHopa Py3BeJibT. Ophhm 3 ii 3acTynHHxiB ctbb BipoMHil 
(JipaHpy3bXHH lopncT, 3HaHHH (jiaxiBCPb i3 MiacHapopHoro Ta xoHCTHTypiHHoro npa- 
Ba, ynacHHX aHTHtjiamHCTCbxoro Pyxy onopy y OpaHpii PeHe KacceH (Rene Kassin). 
CaMe iloMy ii poBeaoca CTaTH npoBipHHM cniBaBTopoM ochobhoto BapiaHTa otJiipiH- 
hoto npoexTy ManSyTiiboi 3arajibHoi pexnapaHii npaB jhophhh (pajii - 3/1 1IJI), 6e3- 
nocepepHa niproTOBxa axoi 3rapaHHM KoMiTeTOM po3noHajiaca Bace Ha nonaTxy 
1947 p. [1]. 

Abtop laiHanae, mo BHXOHaHHa crmaHcnoi 0 3aBpaHHa noJiermyBajioca thm, mo 
y nepBHi 1945 p. bhhihob ppyxoM ymxajibHHH TBip SpHTaHCbxoro ropHCTa-MiacHa- 
popHHxa, npotjiecopa Tepuia JlayTepnaxTa (xoJimuHboro CTypeHTa lopHpHHHoro 
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4>aKyjibTeTy JlbBiBCbKoro ymBepcnTeTy) nip Ha3Boio «Mia<HapopHHH 6ijinb npaB 
jhophhh» [2], I b po3p. VI pie'i npapi 6yno BMiipeHO aBTopcbKnn npoeKT 3rapaHoro 
Eijuia. 

/Jo BMKOiiaHHfl oinancnoro 3aBpaHHa po-nyanjinca 3 BJiacHo'i miuiaTHBH hhcjtch- 
Hi HayKOBi iiicTHTyuii, BipoMi Bacni, pepacaBHi, noJiiTnam n pemrinm piaai 3 6ararbox 
KpaiH CBiTy. Tax, y Jinmii 1947 p. y OpaHpii BipOynaca opraHi30BaHa IOHECKO 
MianiapopHa Kom])epeHpia, npncBaneHa pin npo6neMi. Ophhm i3 i'i 3aBpaHb 6yno 
BHpoSaeHHa Ta oOrpyirryBanna (|)iaococ|)CbKHx 3acap npoeKTOBaHoro MiaoiapopHoro 
aKTa. Ha KomJjepeHpiio npepcTaBHJiH cboi MaTepiann Ta nopann npono3npi'i, 30Kpe- 
Ma, O. TaKcai, M. rappi, C. TecceH, B. Kpoae, F. .ZJac. JIacKi, n. Tenap pe IIIappeH, 
HyHr-IIIy JIo [3], 

nicaa HHcaeHHHX TpHBaanx pncKycin, y3ropa<eHb, onpapioBaHHa SaraTbox 
npono3HpiH i 3ayBaaceHb 3rapaHnn npoeKT y aepBHi 1948 p. 6yao npepcTaBJieHO 
Ha po3raap 3-i' ceci'i reHepaabHo'i AcaMSaei OOH. L(a cecia, mo BipOyBanaca b 
napnari, po3noaaaa po6oTy y BepecHi i npoTaroM Mafiace 100 3acipaHb peTeabHO 
ooroBopiOBaaa, riopaa 3 iHniHMH nnTaHHaMH, npoeKT 3araabHo'i pCKnapapi'f (3/11IJI). 
Hapenrri 10 rpypHa 1948 p. penerapii 48 pepacaB - nnemB OOH i3 56 npncyTHix 
Ha pie'i cecii', nporoaocyBaan 3 a pe30Jnopiio, aKoio pen aKT 6yao cxBaaeHO b piao- 
My (mini pepacaBHi penerapii npn roaocyBaHHi yTpnMaanca). BHCTynHBinn Bip- 
pa3y nicaa pboro, roaoBa KoMrreTy E. Py3BeabT BncaoBnaa cnopiBaHHa Ha Te, ipo 
BipTenep b icTopi'i JiiopcTBa po3noHHHaeTbca HOBa enoxa... 3topom 3 a pimeHHaM 
OOH ipopoxy 10 rpypHa CTaao Bip3HanaTHCb aK BcecBiTHin peHb npaB jiiophhh 
[4; 5], 

npnHHaTTa fleKaapapii 3anonaTKyBa.no (JiopMyBaHHa hoboi, TaK 6n mobhth, 
«iipaBo;iioaniiHoi» raay3i MiamapopHoro npaBa. H,en aKT aKpa3 i CTaB 'll HopMaTHBHHM 
(JiyppaMeHTOM. 3a nac, ipo enanHyB i3 thx nopin, Ha3BaHHH MiacHapopHO-npaBOBHH 
aKT poeaipacyBaBca Bean4e3Hoio KiabKicTio (JiaxiBpiB 3 yeix Kpa'm CBiTy. ,H,aHi nn- 
TaHHa po3raaHyTO b hobhx pacepeaax [1, 6-9]. 

OpHieio i3 3araabHOBH3HaHHX HHHi TeHpeHpin po3BHTKy ocHOBononoacHnx npaB 
aiopHHH e 36iabineHHa o6eary n 36araneHHa 3MicTy BipnoBipHnx eopiaabHnx Moac- 
aHBOCTeii. 3Hanm Hapii noKaapaioTbea Ha yTBopeHy y 2006 p. i nipnopapKOBaHy 
6e3noeepepHbo OOH Papy 3 npaB hiophhh, «ocHaipeHy» 6iabiu pieBHMH MoacnnBoc- 
TaMH, Hiac KoaHHiHa KoMicia 3 npaB aiopHHH. OOH pearyBaaa n pearye Ha pi 3Mmn 
nepe3 yxBajieHHa BipnoBipHnx aKTiB, mo ponoBHioiOTb 3aranbHy peKJiapapiio. Cepep 
hhx: 

- fleKJiapapia npo npaBO Ha po3bhtok (1986) [10]; 

- fleKJiapapia npo npaBa oci6, aKi HaneacaTb po HapioHanbHnx a6o eTmnmix, 
peJiirinHHX an mobhhx MemnnH (1992) [11]; 

- MiamapopHa KOHBeHpia pna 3axncTy yeix oci6 Bip HacnnbHnpbKHX 3HHKHeHb 
(2006) [12]; 

- KoHBeHpia npo npaBa iHBanipiB i cpaKynbTaTHBHHH nporoKon po He'i (2006) [13]; 

-• 
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- OaKyjibTaraBHHH npoToxoa ao KoitBcimii' npora KaTyBaHb Ta inmnx acopcTO- 
KHX, HeJlIOflCbKHX HH TaKHX, IPO npHHH)XyK)Tb ri^HicTb, BH,JliB nOBOa>XeHHa i noxa- 
paHHa (Ha6paB HHHHoeri y 2006 p.) [14]; 

- ^exaapapia OOH npo npaBa KopiHHHX HapoaiB (2007) [15]. 

YtIm nepeaix 3raaaHnx axTiB OOH He e BnnepnHHM, «3aKpHTHM». Tax, yarn 
npcvraroM TpHBajioro nacy BOHa npamoe naa CTBopciinaivt me oanoro ymxaabHoro 
MiacHapoaHoro axTa Taxoro >x piBHa: MiacHapoaHoi xoHBeHnii npo 3a6opoHy 3ao- 
hhhIb npo™ mo^xHOCTi (ax BiaoMO, cxaaan TaxHX pi3HOBHjiiB 3JioHHHiB ynepme 
b icTopii jnoflCTBa exoHCTpyioBaB 3HOBy >x TaxH npo(])ecop Tepm JlayTepnaxT [16] 
i bohh 3axpinjieHi y CTaTyTi HiopH6ep3bxoro Tpn6ynaay, a 3roaoM - i y CTaTyTHHX 
aoxyMeHTax iHuinx MiacHapoaHnx cyaoBnx iHCTamiin OOH, bxjhohho i3 cynacHHM 
MiacHapo^HHM xpnMiHaabHHM cyaoM). 3ayBa>XHMO, mo Ha cboroaHi MiacHapoaHoio 
xoMicieio OOH 3 npaB jho^hhh Bace niaroTOBaeHO neprnnn otJripiHHHH npoexT m>o- 
ro axTa i iloro TexcT 6yao pojaano ynacHnxaM Mi/Xiiapoanoi o xpyraoro CToay, axnn 
Bifl6yBca y ancTonaai MHHyaoro poxy y JIbBOBi Ha necTb F. JlayTepnaxTa Ta P. JleM- 
xma - 3acHOBHHxiB MiacHapo/tHoro npaBa npaB aioaHHH. I xoan peil npoexT 6yae 
cxBajieHo reHepaabHoio AcaM6aeeio OOH, bIh, BoneBHpb, Teac yBinae ao cxaaay 
hhhhoto HHHi MiacHapoaHoro 6iaaa npaB aioaHHH, cj )y n a a m cut o m axoro e npnnHaTa 
70 poxiB TOMy 3araabHa aexaapapia npaB aioaHHH. 

1. MATEPIAJIH TA MFTOJT H 

BnxmHHM ii itch c XTyaa bnn m iHCTpyMeHTOM aocaiaaccnna nocayryBaaa couiaabHO- 
peTepMiHicTHHHa (30xpeMa, i ct o p h xo - m tt epiaaicTHH h a) napaanma inTcpnpcTann 
copiaabHnx (JieHOMeHiB, 30xpeMa ocHOBonoaoacHHX npaB aioaHHH, axnM npncBa- 

neHO 3flnJI. 

13 pnx no3nnin 6yao 6e3nocepepHbo BnxopncTaHO Tax 3BaHnn noTpe6oBnn ao- 
cai.aiiHiibKHH niaxia, poapooaioBaiiHH aBTopoM iipeacTaBaciioi po6o™ b ccpcanni 
80-x pp. XX ct. Pcaahapia Taxoro niaxoay (axnn nacnpaBai e axTyaabiioio moph- 
(Jaxapieio i cto p hko-m arcpiani cthhhoi napapnrMH cycniab ctb 03na bh nx aocaiaaccub) 
y BnaBaeHHi cyraocTi npaBOBnx aBnm BHMarae BnpiuieHHa Taxnx pocamHnpbxnx 
3aBpaHb: 

- no-nepme, cam 3acBoi'TH jaraabiic noHaTTa no i pco pi3Hnx cy6’exTiB cycniab- 
CTBa (mo nepep6anae, 30xpeMa, 3’acyBaHHa cniBBiaHomeHHa pnx noTpe6 3 TaxnMH 
cyMiacHHMH, «pophhhhmh» aBnmaMH, ax iHTepecn, mothbh, piai BianoBiaHHX 
cyS’exTiB); 

- no-apyre, Heo6xipHO BnoxpeMHTH ochobhI pHhobhph Taxnx noTpe6, 6epynn 
ao yBarn i'x cnepn(])ixy i jainciinBiirn l'xmo 3MicTOBy xaacHc|)iKaniio; 

- no-TpeTe, MaioTb 6yra OTpnMaHi 3MicTOBHi 3HaHHa npo 3araabHocycniabHi, 
rpynoBi Ta inaiiBiayaabni no rpc6n b TOMy cycniabCTBi, ac cc|)opMyBaaocM, ([jynxnio- 
Hye i po3BHBaeTbca aocaiaacyBaHe npaBOBe aBnme; 

• - 
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- no-HCTBcpic, rroi pioHO BCTaHOBHTH: a) rroipeon axnx caMe cy6’eKTiB (to6to 
nni noipc6n: an to OKpeMHX mpnBipiB, hh to neBHHX i'xHix rpyn, o6’epiianb, an to 
cycnijibCTBa b piaoMy) npn3HaneHHH 3apoBoabHaTH pocaipacyBaHnii npaBOBHH cj)e- 
HOMeH i 6) axi caMe Bnpn tbkhx noTpe6 BiH HacnpaBpi 3apoBoabHae; 

- no-rr’aTe: HaaeacnTb 3 ’acyBaTH, an 3paTHnn pocaipacyBaHnii npaBOBHH (JieHO- 
MeH 6y™ peajibHHM 3aco6oM 3apoBoaemia neBHHX noTpe6 i axipo 3paTHnn, to axoio 
Mipoio. 3oxpeMa, 3’acyBaTn: an Bm e anrne ophhm i3 Taxnx 3aco6iB a6o a< 3aco6oM 
epHHHM. Y pa3i no3HTHBHOi BipnoBipi Ha ocTaHHe 3anHTaHHa BnaBaem noTpeSn 
MO>Kna 6ype BBaacaTH BJiacHe npaeoeuMii. 

Abtop BBaacae, mo opmeio i3 HaHpiHHiinnx eBpncTHHHHx ocoSanBocTeii noTpe- 
6oboto nipxopy e Te, mo BiH po3Boaae bhbbhth caMe copiaabny cyraicTb pocaipacy- 
BaHoro HBHma (y HarnoMy Bnnapxy - ocHOBonoaoacHnx npaB aiopHHH). 

2. PE3YJIbTATH TA OErOBOPEHHfl 

3Ix BipoMO 3 3arajibHoro HayK03HaBCTBa, ophhm i3 nepninx xpoxiB y ni3HaHHi 6ypb- 
axoro HBHma Mae 6yra c|)opMyBaiiHa i Biiinancnna «poooMoro» TepMiHO-noHarra 
npo Hboro. U,e noaoaceHHa piaxoM CToeyeTbca M pocaipaceHHa toto c|)cnoMcny, 
axnii BipoSpaacaeTbca TepMiHO-noHHTTHM «ocHOBonoaoanii npaBa aiopHHH». 

Po3B’a3aHHa 03HaneHoro HayKOBoro 3aBpaHHa 3HaHHOio Mipoio 3aaea<HTb Bip 
TOTO, HKHH XOHpenTyaabHO-MeTOPOaOriHHHH nipxip (npHHPHn) BHKOpHCTaHO PO- 
caipmixoM. Y3arajii, tbxhm nipxopoM cayrye BHxipHa CBiToraapHa axcioMaTHHHa 
men, KOTpa 3yMOBaioe 3araabHy CTpaTeriio (HanpaM) pocaipaceHHa, Bip6ip pocai- 
pacyBaHHX cJiaK i i b i, mo HaHBaacaHBiiue - iHTepnpeTaHiio iioro pc iyabTai iB. 

^[aa BHHBHCTiHH toto c|)cnoMcny, axnii y cycniabCTB03HaBCTBi (neprn 3 a Bee b Ha- 
ypi lopHpHHHiii) Bipo6paacaeTbca 3rapaHHM TepMmo-noHaTTaM, i pommi bhxophc- 
TOByioTbca pi3HOMamTHi MeTopoaorinHi nipxopm Ix y jaraabncniia po3bohhho bh- 
pi3HHTH 3-noMiac hhx Taxi: 

- 6ioaoriHHHH (npaBa hiophhh - pe neBHi (J)i3HHHi noTpeSn (Ta BipnoBipm im 
iHTepecH); 

- eTHHHHH (npaBa hiophhh - pe nacTHHa, pi3HOBHp Mopaai a6o cnoci6, (JiopMa 
ii Biipa'/xcnna); 

- aericTCbXHH (npaBa hiophhh - pe MoaeaHBOCTi ii noBepiHXH, BCTaHOBaeHi 3 a- 
xoHaMH pepacaBH a6o irnunMn (jiopMaabHO-o6oB’a3XOBHMH npnnncaMH pepacaBHHX 
opraHiB (30xpeMa, cypoBHx); 

- ncHxoaorinHnn (npaBa aioannn - pe i'i ycTaHOBxn, aoMaramia, «npeTeH3ii» moao 
naaamia in neBHHX 6aar, 3BepHeHi po pepacaBi a6o po imunx cy6’exTiB copiyMy); 

- axcioaorinHHH (npaBa hiophhh - pe 6aara, piHHOCTi (MarepianbHi, pyxoBHi, 
copiaabHi), Heo6xipHi paa 3apoBoaeHHa HaaBHnx - 3 a neBHnx xo h xp ct n 0 -i cto p hm nnx 
yMOB - noTpe6 i'i icHyBaHHa n (JiyHxpioHyBaHHa); 

- copiaabHHH (npaBa hiophhh - pe copiaabHO 3yMOBaeHi i copiaabHO Bperyabo- 
Bam, Tax nn iHaxnie, MoacanBOCTi («cbo6oph») ii noBepmxn. 
-• 
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Yjarajri, po3yMiHHa npaB jnopHHH ax ii neBHHX mtoxjihbo CTeii (cbo6op) Bmo- 
Spaacanoca y npapax acaxMX BiiHHjnanHX lopHcii b-t copcTHxi b Ta h iinirux cycninb- 
CTB03HaBpiB me y papaHCbxi Haem Ane Ha nonaTxy 90-x pp. MHHynoro CTOJiiTTa 
aBTopy BHpanoca nmcTaBHHM pemo KOHKpeTH3yBaTH Taxe po3yMiHHa nuiaxoM 
«npHB ’b3kh» 3ra^aHHX y HbOMy mtokhmboctch noBepmxH jhoahhh 6e3nocepe3Hbo 
30 npopecy 3a30B0JieHHa HaHBaacjiHBiuiHX JHoacbXHX noTpe6. YHacnmox pboro Taxi 
MO>xjiHBOCTi MaioTb inTcpnpcTyBaTMca He a6cTpaxTHO, a ainponocoiiiaabiio 3Mic- 
tobho. ToMy aBTopoM irpcacTaBJicno'i poooi H 6yno 3anponoHOBaHO Taxy ne(|)iitiniio 
3a3HaneHoro TepMmo-noHaTTa: ocnoeonojioDKHi npaea juodumi - pe neBHi mtoxjih- 
BOCTi jikmhhh, axi Heo6xipm jx Jia 3apoBOJieHHa noTpe6 i'i icHyBaHHa i po3BHTxy 3 a 
XOHXpeTHO-iCTOpHHHHX o6cTaBHH, OO’f’XTHBHO o6yMOBJHOK)TbCa pOCaTHyTHM piBHeM 
po3BHTxy cyenijibCTBa i 3a6c3ncHcni ooob VjKaMw miHHX cyo’ennB. 

Yci 3rapam BHipe MeToponoriHHi nipxopH Tieio hh mmoio Mipoio rpyHTyioTbca 
Ha peajibHO («no3HTHBHO») icHyioHHX aBHipax a6o BJiacTHBO CTax ocTaHHix. ToMy 
xoaceH i3 hhx pinxoM «BnHcyeTbca» caMe b no3HTHBicTCbxy - b HaHumpiuoMy ceH- 
ci - napa/mmy (npHHOMy no3HTHBicTCbxy BJiacHe y TOMy 3HaneHHi, b axoMy TepMi- 
HO-nOHXTTX «n03HTHBi3M» 6yJ10 BHXOpHCTaHO 3aCHOBHHXOM COpiaJlbHOl (J)ijlOCO(J)ii 
no3HTHBi3My OriocTOM Kohtom). Y ropHpHHHiM ace HayHi, xojih hpctbcm npo bho- 
xpeMJieHHa ochobhhx pmHOBHpiB no3HTHBicTCbxoro npaBopo3yMiHHa (a OT>Xe, 
h no3HTHBicTCbxoro poByiviiiina (|)ynpaMciiTan bith x npaB jiiophhh), - ncpiaxo po3- 
pi3H5HOTb Taxi: a) JiericTcxoro-no3HTHBicTCbXHH; 6) copionoro-no3HTHBicTCbXHH Ta 
b) ncHxoJioro-no3HTHBicTCbXHH [17]. 3arajibHoio 03Haxoio Bcix pnx nipxopiB e Te, 
mo bohh rpyHTyioTbCB Ha (])axTHHHHX, eMnipHHHO (J)ixcoBaHHX (a He Jinuie yaBHHx) 
yMOBax Ta o6cTaBHHax aoiTTepiajibHOCTi peajibHO icHyioHo'i jiiophhh, axa acHBe 
B XOHXpeTHO-iCTOpHHHOMy CyCnijIbCTBi i, o6pa3HO BHCJIOBJIIOIOHHCb, TrnbXH 3 HOTO 
«pyx» oTpHMye Bee Te, mo e ncooxiaiiHM 3na i'i aorrra h po3BHTxy. 

OpHax icHye, ax BipoMO, Pi imua rpyna MeToponoriHHHX nipxopiB, 3acHOBaHHX 
Ha iHTeJiexTyajibHO, pyxoBHO-ipeonorinHO exoHCTpyHOBaHHX noHarrax npo Tax 
3BaHi TpaHcpeHpeHTajibHi aBHipa, xoTpi icHyioTb no3a cnpaBacmM («ho3hthbhhm») 
>xhtt{im mop huh Ta h y3arani no3a pca.ibiiHM copiyMOM ax ircoaMinnHM npnpopHHM, 
3axoHOMipHHM iviicpcM ncpe6yBaniia jhophhh, no3a i'i acmreBoio npaxTHXoio. IpCTb- 
ca, cxaariMO, npo nipxopH MifJmJioriHm hh to penirmHi. Y HaH3arajibHimoMy bh- 
raapi i'x Moxiia Ha3BaTH «Heno3HTHBicTCbXHMH», xona nacoM i'x Ha3HBaioTb «npn- 
p 03 H 0 -npaB 0 BHMH». 

I lepipxo CTBeppacyeTbca, mo ocTaHHi npoTHJieacm no3HTHBicTCbxoMy nipxopy. 

Are TepMiHO-noHXTTX «npHpopa» Ta noxipm Bip Hboro npnxMeTHHXH («npn- 
popHo», «npnpo3iiHH», «npnpo,mia», «npnpopHe», «npnpo,Tni») e, ax cBipnaTb cy- 
nacm TJiyManHi cjiobhhxh cnoB’aHCbXHX mob, 6araT03HaHHHMH, noJiiceMiHHHMH. 
A TOMy Ti, XTO i'x BHXOpHCTOByiOTb (OC06JIHBO )X mpHCTH), MBJIH 6 y XO/XHOMV BH- 
napxy xoHxpeTH3yBaTH Pi pexnapyBa™, b axoMy caMe 3 moxhhbhx inaHcnb i'x 3a- 
CTOCOBaHO. ilxrno ac pboro yHHxaTH, BHHHxae pH3HX toto, mo Taxi caoBa MoacyTb 
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nocJiyryBaTH iHCTpyMeHTaMH nipMinn noHaTb, to6to, axmo MoacHa TaK bhcpobhth- 
ea, rep m i 110.71 or i h n hmh MamnypaTopaMH. 

Oraac niepa BnxpapeHHx MipKyBaHb 3arap bi i om ctopop or inn o 10 raTyHKy nepenpy 
.to popaTXOBoro oorpyiiTyBanmi h komci ny isai nm naBcpcnoi bhiiic aBTopcbxoi pec|)i- 
HipiV 3arajibHoro noiima c|iy up a m c i mo bhhx ( o cho b o n op oac hhx) npaB piophhh, m ko i 
(3 He3Ha4HHMH ii KopeKTHBaMH) a poTpHMyioca h HHHi. Apace Taice lXHe noHarra 
noKPHKaHe «cxonpioBaTH» HacaMnepep cymmcni BPacTHBOc ri b ipo6pa> k y b anoro hhm 
(JieHOMeHa. 

Abtopom BCTaHOBPeHO, ipo noTpeSoBy iHTepnpeTaniio cjiyHpaMeHTaabHHX npaB 
piophhh MOVKiia BBaacaTH (i BipnoBipno Ha3HBaTn) me h conicuibHO-npupodHow . Apace 
ax BPacHe Gioporinm, Tax i cyTO coniaabHi noTpeSn piophhh Ta h BipnoBipHi im ii 
iHTepecH (axi phmh noTpeSaMH 3yMOBProiOTbca) peapi3yiOTbca TipbXH b coniyMi 
i npHTOMy piaxoM npHpopHO (b ceHci «3axoHOMipHO», «HeMHHyne» caMe b TaxoMy, 
a He b axoMycb mrnoMy 3HaneHHi caoBa «npHpopHO»). I Taxe 3HaneHHa ocTaHHboro, 
nopap i3 imuHMH fioro 3HaneHHaMH, 3paBHa perapi30BaH0 cynacHHMH TpyMaHHHMH 
CPOBHHxaMH. OTace, iipeTbca npo npHpopHicTb copiaPbHy (a He, cxaaciMO, «hhcto» 
6ioPoriHHy, (JibioPoriHHy, acTpo(j)i3HHHy, xocMinHy tohto, axa e, 3po3yMipo, npep- 
MeTOM Hayx npHpopHHHHx). 

He MoacHa He 3BepHyTH yBary i Ha Te, mo b acopHOMy oijimiHHOMy MiacHapopHO- 
My axTi, poxyMeHTi ctocobho npaB piophhh TepMiH «npHpopHi» He BHXopHCTaHO. 
A ocb coniaPbHi xapaxTepncTHXH piophhh 3ycTpinaioTbca y tbxhx axTax He pa3. 
3oxpeMa, y 3araPbHiii pexpapapii npaB piophhh irapyeTbCM npo «xoacHy piopHHy ax 
npeHa eyenipbCTBa» (ct. 22) i CTBeppacyeTbea, mo caMe b eyenipbCTBi «TipbXH Moac- 
PHBHH BiPbHHH i nOBHHH p03BHT0X» PlOPCbXOl 0 C 06 HCT 0 CTi (CT. 29). OTOaC yciM 
BHmeBHXPapeHHM i cnpHHHHaeTbca HeoSxipmcTb noacHeHHa Toro, b axoMy ac caMe 
ceHci toh hh imuHii aBTop BacHBae pocHTb HeopH03HanHe TepMiHO-noHaTTa «npn- 
popHi npaBa». 

Abtopom nipxpecpeHO, mo opramHHa coniaPbHicTb po3rpapyBaHoro (JieHOMeHy 
06 ’exTHBHO «3apaHa» npHpopHoio (3axoHOMipHoio) copiaPbHicTio icHyBaHHa pioph¬ 
hh: CBOi npaBa BOHa Moace MaTH TipbXH ctocobho axorocb imuoro cy 6 ’exTa (y axo- 
ro 3HOBy ac yHacpipox Taxoi eopiaPbHOCTi nipxoM 3axoHOMipHO, npHpopHO BHHHxa- 
K)Tb i o6oB’a3XH mopo Hocia npaB). ToMy He BHnapxoBO b 6a30BHX MiacHapopHHX 
axTax i3 npaB piophhh 3rapyeTbca, Tax hh iHaxrne, i npo iioro o6oB’a3XH nepep m- 
iuhmh piopbMH, nepep eyenipbCTBOM. Tax, y 3araPbHm pexpapanii npaB piophhh 
KonciaTycTbca, mo «xoacHa piopHHa Mae o6oB’a3XH nepep eyenipbCTBOM...» (ct. 29); 
y npeaM 6 ypax MiacHapopHoro naxTy npo rpoMapaHCbxi i nopiTHHHi npaBa, a Taxoac 
MiacHapopHoro naxTy npo exoHOMinHi, copiaPbHi i xypbTypHi npaBa Teac 3a3Hana- 
eTbca, mo xoacHa PiopHHa Mae o6oB’a3XH. 

3arapoM ace oGrpyrnyBaHHa coniaPbHoi npnpopH ocHOBonoPoacHHX npaB pio¬ 
phhh aac Hiax He BHXPioHae, a, HaBnaxn, HeopMiHHO BpaxoBye BH3HaHHa h 6ioPO- 
riHHo'i npHpopHOCTi 6araTbox b hhx. Xona 6 TOMy, mo MpeTbca npo piopcbxy ic- 
-• 
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TOTy >KHBy - caMe y BJiacHe OionornmoMy ceHci. To 6 to (ax 3a3HaneHO y Ha3Bi 
rnaBH 21 ll,HBijibHoro xo^excy YxpaiHH) Taxi oco6hct1 ftcm a hit o h i npaBa jiioahhh, 
KOTpi «3a6c3ncHyioTij iipopomie icuyBamiM (|)i3HMiioi oco 6 h». Tom ak yci mini ii 
HeMafiHOBi npaBa 3a6e3nenyioTb «con,ianBHe 6 yTTa (]h3hhhoi oco 6 h» (rn. 22). Ha- 
BiTb HKmo Bee™ MOBy npo MoacjiHBicTB 3aaoBOJieHHa cyTO SioJiorinHHX noTpe 6 
nioflHHH b cycninbCTBi, to M TOfli i'x o 6 car, cnoco 6 n Ta (|)opMH i'x 3aaoBOJieHHa e 
KOHKpeTHO-iCTOpHBHHMH, oO’CXTHBHO 3yMOBJlIOBaHHMH piBHeM p03BHTKy caMe 
n,boro, KOHKpeTHoro cycninbCTBa. 

111,0 >k CTOcyeTbca TepMimB «ocHOBonoJio>KHi» hh to «(J)yHflaMeHTajibHi» (npaBa 
jhqzihhh), to: a) iloro B>XHBaHHa y MiacHapo^Hnx axTax, Ma6yTb, opieHTye Ha Te, mo 
a) icHyioTb 11 mini, (to6to HeocHOBononomri, HcctiyiuiaMcnTajibni) npaBa jhoahhh 
T a 6) cnepH(f>iKOK) caMe ocHOBonojroacHHX (<|)yHflaMeHTajibHHx) npaB e Te, mo bohh 
yTBopioioTb peanbHy ocHOBy, >KHTTe3a6e3nenyBajibHe nmipyrna icHyBaHHa i po3BH- 
TKy JiioflHHH ax y npnpom, Tax i b copiyMi. 

ToMy aBTop 3ayBa>xye, mo ni;npHMyBaiia He TrnbXH hhm iHTepnpeTapia c|)cno- 
MeHy (|)yH 3 aMeHTajibHHX (ochobohojitoxhhx) npaB jikmhhh 3a nocepe^HHiiTBa Tep- 
Mmo-noHaTTH «MO>KJiHBOCTi» (jhqzihhh) Mae cyTHicHHH xapaKTep, a He TrnbKH reHe- 
3 hchhh (^0 peni, BOHa oxomnoe ax npaBa jhozihhh, Tax h ii cbo 6 ozih)- OcHOBono- 
jiO/xna cj)yimawcnTanbni ctb npaB jhozihhh nojiarae b TOMy, mo bohh cJiyryioTb 6a30io, 
ochobok) jaoeineHcnna icnyBanmi Ta po3BHTxy jhqzihhh i b iipupo/n, i b eyenijibCTBi. 
Be3 tbxhx npaB, 6e3 ix BHXopHCTaHHa icHyBaHHa i po3bhtox jhozihhh e hcmojxjihbh- 
MH. CaMe MO/KJIHBOCli (niOHHHH) e OHTHHHOK), 6 yTT€BOIO, cyOcTaHiiiHHoio xapaxTe- 
pHCTHXoio ii (|) y 11 a a m c fit an b i i h x npaB; a ix pozib, iipH3iiaMcriiia nonarae y TOMy, mo 6 
onocepe^xyBaTH, iHCTpyMeHTajii3yBaTH 3aziOBOJieHHa He3Zl0JiaHHHX, HeMHHynHX 
noTpe 6 jhozihhh, xoTpa nepeOyBae b coHiyMi. OT>xe, ue - cyTHicHo-amponHa (pazmic, 
aHTponocomajibHa) xapaxTepncTHxa c|) y i m a m c i it an b i i h x npaB jhozihhh. 3b1cho, ocho- 
BonoJiO/XiiicTb, c|) y 11 p a m c i i t an b i i i ct b npaB jhqzihhh BH3HanaeTbca He CTrnbXH mofx- 
jihbhmh cnocoSaMH i 3aco6aMH ix peajimHii Ta 3axncTy, cxijibXH nepm 3a Bee ix 
o 6 ’eXTHBHHM 3HaHeHH3M icHyBaHHB, JXHTTCZliaJIbHOCTi Ta p03BHTXy JHOZIHHH. 
ToMy neBHi coiiiajiBiii, exonoMimii Ta xyjibrypm npaBa jhozihhh Te>x He MoacyTb He 
Hajie>xaTH zio ijiyHziaMeHTajibHHx; iHaxme 6 bohh h He BXjnonajiHca zio 3arajibHoi 
Zicxjiapanii npaB jhozihhh. 

UJ,o >x CToeyeTbca zieaxHX zmcxyciiiHHX noraaziiB ctocobho pboro zioxyMenra, 
to oflHHM i3 hhx e, 30xpeMa, nHTaHHa npo Te, xto caMe 6 yB ochobhhm aBTopoM ii 
TexcTy (a 6 o npHHaiiMHi iloro o^rniilHoro npoexTy). Cepezi eBponeMcbXHX ziocjiizi- 
HHxiB TaxHM BBaacaioTb PeHe KacceHa ax ozmoro i3 3acTynHHxiB Tojiobh yace 3razia- 
Hoi poooMoi rpynn 3 ni/iroTOBKH «Mi>x nap ozmoro 6 ijuia 3 npaB jhozihhh» niei rpy- 
nn - EneoHopn Py3BeJibT). HaTOMicTb cepezi aMepHxaHCbxnx (JjaxiBuiB, ax CTBep- 
mxyBaB npo())ecop yHiBepcHTeTy JIoc-AHaceJieca /leinzi Kpoy, xotphh BizmmaB JIbBiB 
BaiTxy 2017 poxy, noumpeHe yaBJieHHa npo Te, mo tbxhm aBTopoM 6 yaa caMa 
E. Py3BeabT [18]. 
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Ha iiry Bip naBcpcunx norxiH/ti b, aBTop BBaacae, mo HacnpaBpi TaKoio oco6oio 
6yB ophh i3 npoBipHHX (jiyHpaTopiB cynacHoro MiaoiapopHoro npaBa npaB aiopHHH 
npo(})ecop Tepm JlayTepnaxT [19]. Apace, ax 3a3Hanaaoca BHipe, bIh me BJiiTKy 
1945 p. BHpaB KHHry nip Ha3Boio «MianiapopHHH 6iab npaB aiopHHH», VI po3pia 
axoi (nip Taxoio >K Ha3Boio) 6yao BHxaapeHO y BHraapi MiacHapopHO-npaBOBoro axra 
3 npeaM6yjioio i xiabxoMa pecaTxaMH cTaTeil i bkhh 6yao po3paHo yciM naeHaM 
irapanoi poooHoi rpynn 3 pcKOMCTipanieio: 3BepHyTH ocoSaHBy yBary Ha pen TBip 
(pen (})aKT, noenaaioHHCb Ha BipnoBipm apxiBHi poxyMeHTH OOH, 3ropoM onncaB 
yKpaiHCbKHH lipO(|)CCOp B. ByTKCBHM) [20]. 

BHCHOBKH 

flna peajii3apii' 3araabHoi pexnapaiii'i, to6to paa BTiaeHHa y copiajibHy npaxTHxy 
BCTaHOBJieHHX y HiM «B3ippiB» npaB i cbo6op, 6 yao Heo6xipHO, no-nepme, TpaHC- 
(J)opMyBaTM ii npHHpHnoBi noaoaceHHa (BHxaapem - xona 6 3apapn pocarncnna 
MimiapopHoro KOHceHcycy - y BeJibMH aOc ipaKTiiin, nacTO-rycTO orpHioBaabHiH, 
(JiopMi), y Taxi 6iabiu xoHxpeTHi HopMaTHBHi npHnncn, axi MoacHa 6yao 6 h 3axpinn- 
th b mpHpHHHO ooob’mikobhx yropax Ta xoHTpoamBara i'x popepacaHHa. no-ppyre, 
CJiip 6yjio CTBopHTH neBHi iHCTHTypii' OOH, Ha axi noxaapaBca 6 TaxHH xomp- 
oab. He 3a6e3neneHa po3raayaceHoio, pocHTb pieBom HopMaTHBHO-iHCTHTymHHOio 
CHCTeMoio, flexnapapia Maaa 6, y xpamoMy BHnapxy, amue MopaabHO-noaiTHHHHH 
BnaHB Ha copiaabiiy npaxTHxy, Ha 3piScHeHHa pepacaBHoi Baapn y xpa'max CBiTy, 
HacaMnepep y pepacaBax - naeHax OOH. Aae caMoro anrne Taxoro BnjiHBy 6yao 6 h, 
BoaeBHpb, 3aMaao. 

CncTeMa Mi/Xiiapopnoi o laoxoncnna h laOcincHcinia npaB jhophhh, 3axpinaeHHX 
y 3araabHiii pexnapapi'f, axa nocTynoBO 3anpoBapacyBaaaca OOH, 3a3BHHaM bxjiio- 
nae - b ii laBcpnicnin, noBiiin cTpyxTypi - Taxi chcmchth: 

- Ha3By i HopMaTHBHe (jiopMyaioBanna 3MicTy ocno bo n oji oaoioro npaBa jiiophhh 
(a6o BHpy, rpynn Taxnx npaB), laKpinaciioro y ncBniii cTarri (an CTairax) 3araabHoi 
pexaapapi'i; 

- oxpeMy, «cnepiaai30BaHy» pexaapapiio OOH, npncBaneHy JiHine pbOMy npa- 
By mopHHH (a6o Bnpy, rpyni ii npaB), - oco6jihbo Topi, xoan «nepBHHHe» HopMaTHB¬ 
He noaoaceHHa 3araabHoi pexjrapapi'i BHxaapeHO HapTO a6cTpaxTHO, a TOMy paa 
laoc incHcniia iioro peryaaTHBHoro e(|)CXTy noipeoye pcTaai iapii Ta xoHxpeTH3api'i; 

- 3acHOBaHy Ha Taxiil pexaapapi'i MiacHapopHy xoHBeHpiio mopo 3piHCHeHHa 
BipnoBipHoro npaBa (a6o rpynn npaB), axa Mae 6yTH mpnpHHHO o6oB’a3XOBOK) paa 
thx pepacaB, xoTpi ii paTH(])ixyBaaH; 

- cneuiaabHHH opraH OOH (3a3BHnaH KoMiTeT), yTBopeHHH 3ripHO 3 BipnoBip- 
hok) xoHBeHpieio a6o ac (JiaxyabTaTHBHHM npoToxoaoM po Hei paa cnocTepeaceHHa 
i xoHTpoaio 3a ii BnxoHaHHaM thmh pepacaBaMH, xoTpi BH inaan paa ce6e ii o6oB’a3- 
XOBicTb. 

-• 
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-3k CBijjHHTb i pHBana npaKTHKa OOH, KOMnjieKCHe b hko p hctbhh ji naKeTy ycix 

3a3HaqeHHX 3aco6iB ao3Bonae, Tax hh iHaKiue, cnpHHTH ^OTpHMaHHto y pi3HHX jiep- 

>KaBax npaB jtiqzihhh, 3a<|>iKCOBaHHX y 3aranbHiH fleKJiapapii. 
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Amia MnxaHAiBHa HaKOHeHHa 


AbBwcbKa Aa6opamopisi npaB aioauhu i ipoMaARHuna 
HayKOBO-AOCAiAHUu mcmumym AepxaBHOio 6yAiBHUu,mBa ma MicyeBozo 
caMOBpHAyBdHHH H ayioHaAbHo'i aKCLABMii npasoBux HayK yupaimi 

AbBiB, yupaiHa 


MI7KHAP04HHH EIAAb nPO FIPABA AK)£HHH 
KPi3b nPH3My noTPEbOBoro ni4xo4y 

AHOTauin. Buneneno (pixcaifim modcbxux nomped ma inmepecie y 3azanbniu dexnapaifi'i npae 
jimdumi ma MiAKnapodnux naxmax OOH1966p. npo npaea jiwdu.HU. 3diucneno deufo nempa- 
dmfiuny xnacinpixaifiw maKux nomped ma inmepecie. Bmnaneno xinexicni noKa3HUKU xoakho- 
eo 3phnoeudie nomped (inmepecie), nepeddanenux ifUM nepeunnuM MioKnapodnim dinneM npo 
npaea nrodunu. AemopoM ecmanoeneno, ipo naudinbuiy numoMy eazy 3auMawmb nompedu 
(inmepecu) ocoducmicni (14 eunadxie (37 %)). ffani idymn nompedu (inmepecu) y c<j>epi co- 
ijiajibnoeo 3axucmy (9 eunadxie (24 %>)), nonimimni (6 eunadxie (16 %)), exonoxiinni (5 eu¬ 
nadxie (13 %>)), Kyjibmypno-dyxoeni (3 eunadxu (8 %)). Bcmanoeneno, ipo 3aneAKno eid eudy 
nociie nomped, y docnidAKenux juiAKnapodno-npaeoeux axmax dijibiue axifenmoeano yeaey caxie 
na nompedax (inmepecax) indueidyanbnux, 3a3HaHammbcn maxoAK xonexmueno-indueidyanbni 
ma KOJieKmueni nompedu. 

K.iio'ioiii cJioBa: ocoDHCxicni noTpcOH, CKonoMi'ini noTpcOH, iHTepecH /rcp'/Karsi-i, NfivKiiapo.aui 
CTaH^apTH. 


Anna MnxaHAOBiia HaKOHcmaa 

AbBOBCKax AadopamopuR npaB HCAOBCKa u zpaxAaHuna 
Haynno-uccACAOBameAbCKUii uncmurnym zocyAapcmBeHHOzo cmpoumeAbcmBa 
u MecmHozo caMoynpaBAenuH HayuonaAbnou axaACMUu npaBOBbix HayK yxpauHbi 

AbBOB, yKpaUHa 


ME?K4yHAP04HbIH EHAAb O nPABAX MEAOBEKA 
CKB03b nPH3My nOTPEBHOCTHOm nOAXOAA 

AHHOTauHH. OdnapyAtceno (jnixcaifwo Henoeenecxux nompednocmeu u immepecoe eo Bceod- 
ipeu dexjiapaiiuu npae nenoeexa u e MeAtcdynapodnbix naxmax OOH 1966 z. o npaeax nenoee- 
na. Ocyufecmejieno necKonbKo nempaduifiionnyio xnacciujAiixatfuio maxux nompednocmeu 
u unmepecoe.OnpedeneHbi KOJiunecmeeHHbie noKa3amemi xaAicdozo U3 pa3noeudnocmeu no- 
mpednocmeu (unmepecoe), npedycMompennbix omuM nepeunnuM MeAtcdynapodnbiM dunneM 
o npaeax nenoeexa. AemopoM ycmanoeneno, nmo naudojibiuuu ydejibnuii eec 3anuMarom no- 
mpednocmu (unmepecbi) Jiunnocmnbie (14 cjiynaee (37%). ffanee cnedywm nompednocmu 
(mmepecbi) e ctpepe coifuamtou 3aufumbi (9 cnynaee (24%)), nojiummecxue (6 cnynaee (16%>)), 
AxonoMunecxue (5 cnynaee (13%>)), xyjibmypno-dyxoenbie (3 cnynan (8%)). Onpedeneno, umo 
e 3aeuciiMocmu om euda nocumeneu nompednocmeu, e uccnedoeannux MeAKdynapodno-npaeo- 
eux axmax donee axu,enmupoeano enuManue UMeHno na nompednocmnx (unmepecax) undueu- 
-• 
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dyanbHbix; yKci3bi6awmcH manatee KOJUienmueHO-imdueudyajibHue u KOJUieKmuenue nompeb- 
noemu (unmepecbi). 

Kjiio'ieBi.ie cjioBa: jiHHHocTHtie noTpe6HocTH, oxoHOMHaecxiie noTpe6HocTH, wiTcpccbr ro- 
cynapcTBa, MC'ATiynaponiTbic CTanaapTbi. 


Anna M. Nakonechna 

Lviv Laboratory of Human Rights and Citizen 
Research Institute of State Building and Local Government 
of the National Academy of Legal Sciences of Ukraine 

Lviv, Ukraine 

INTERNATIONAL BILLION ON HUMAN RIGHT THROUGH 
OL THE PRIZE OL NEED APPROACH 

Abstract There have been detected fixation of human needs and interests in the Universal 
Declaration of Human Rights and United Nations International Covenants on Human Rights 
of1966.It has been made somewhat non-traditional classification of such needs and interests. 
It has been determined quantitative indicators for each of the types of needs (interests) identified 
by this primary’ International bill of Human Rights. So, according to the criterion of liveliness, 
in which there arise and there are human needs (interests), among the latter the largest spe¬ 
cific weight occupy the needs (interests) ofpersonal (14 cases (37%)). The following are needs 
(interests) in the field of social protection (9 cases (24%)), political (6 cases (16%)), economic 
(5 cases (13%)), cultural-spiritual (3 cases (8%)); depending on the type of carrier needs, the 
investigated international legal acts focus more on the needs (interests) of the individual; col¬ 
lective-individual and collective needs (interests) are also indicated. 

Key words: personal needs, economic needs, state interests, international standards. 

BCTyn 

Y 3B’jt3Ky 3 70-pi mmmm 3aranbHoi' acxnapaniT npaB hiohhhh [1] cam BbTmaaHTH, 
mo BOHa, a Taxoac noxipm Bip He'i cxaapoBi Miaotapomtoro Eiaaa 3 npaB aiopHHH 
[2, 3] nporaroM 3a3HaneHoro nacy 6yan npepMeTOM He3HHcaeHHHX pocamaceHb, 
aid 6a3yBajinca Ha pi3HOMamTHHX MeTopoaoriaHHX nmxopax. HanpHxnmi XX ct. 
y BiT4H3Hamn 3araabmii Teopi'f npaBa 6yao 3anponoHOBaHO TaxHH MeTopoaoria- 
hhh nmxm po pocamateHHa 6ym>-axHX npaBOBnx aBHip, axHH 6yao Ha3BaHO «no- 
Tpe6oBHM» Ta aKHtt rpyHTyeTbcaHa copiaabHO-npaBOBm napapHmi. Mbx thm, caMe 
noTpeOoBO-pocaipHHpbKHH nmxm e n rpaHHHHO-ryMamcTHaHHM, ocxiabXH itoro 
oceppaM e peaabHe icHyBaHHa xoacnoi nxmuHH, axe HeMHHyae onocepepxoByeTb- 
ca npopecoM 3apoBoaeHHa noTpeS [4, c. 8-13; 5, c. 18]. IlpoTe i3 3rapaHoro po- 
caipHHpbxoro nipxopy MiatHapopHO-npaBOBi axTH, Hacxiabxn BipoMO, noxn mo He 
CTaBaan npepMeTOM po3raapy. ToMy paHa CTaTTa npHCBaaeHa BHCBiTaeHHio Ta 06- 
rpyHTyBaHHio pe3yabTaTiB caMe Taxoro pocamaceHHa. 

Ba30BHMH TepMmo-noHaTTaMH 03HaaeHoro nipxopy e «noTpe6a» Ta «iHTepec». 
Xx BipoMO, «noTpe6oio» e ctbh hioahhh, axHH BHxaHxae y 3B’a3xy 3 Heo6xmmcTio 
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y noMy-He6ypb Ta 3yMOBaeHnn BaacTHBOCTaMn 30BHimHboro CBiTy, a TaKoac ycBi- 
poMaeHHaM aropHHOio oS’ckthbho icHyioHoi peajibHOCTi. Ilpn pbOMy aBTop 3ayBa- 
acye, mo afiiHHHKOM noHarra «noTpe6a» e noHarra «iHTepec», axe BH3HanaeTbca aK 
npoaB copiaabHoi' noTpeSn, aK ycBipoMaeHe BHpaaceHHa BipHocnH aiopHHH hh co- 
piaabHo'i rpynn po cboTx noTpe6 i yMOB i'x 3apoBoaeHHa. 

To6to i noTpe6n, i iHTepecH e peTepMmaHTaMn piaabHOCTi aiopHHH; bohh no- 
acHioiOTb CTaBaeHHa aiopeH po kophchhx BaacTHBOCTeH npepMeTiB i aBHip. OpHaK 
cyraicTb Taxoro CTaBaeHHa e pi3Hoio paa iHTepeciB i rroTpeS: iHTepec Mae 3aBacpH 
ycBmoMJieHHH xapaKTep Ta He e o6oB’a3KOBO 3yMOBaemiM HecTaneio norocb, Topi 
aK noTpe6a 3yMOBaeHa HecTaneio Ta Heo6xipmcTio neBHoro 6aara caMe paa icHy- 
BaHHa i po3BHTKy aiopHHH. IHTepec Mae cy6 5 ckthbhhh xapaKTep, Moace 6yra 3yMOB- 
aeHHH aBHHiaMH ncHxiKH (eMouiaMH, 6aacaHHaMH, npHMxaMH toiiio). IloTpe6a Mae 
6ioaori4HHH a6o copiaabHHH xapaKTep i 3yMOBaeHa icTopHHHHMH yMOBaMH aarrra 
KOHKpeTHoro eyeniabCTBa. HaHiacTime noHaTTa noTpeSn 3acTocoByeTbca po oxpe- 
mhx aiopeH, a noHaTTa imepecy - po BeaHKHX coHiaabHHX rpyn i opraHhapm. 

A OTace, aKpeHTyBaHHa Ha TepMmax «iHTepec» i «noTpe6a» y MiacHapopHHX 
aKTax 6ypeMo po6hth piBHoio Mipoio. 

1. JIITEPATYPH 

Taxoac KOMnneKCHO aHaamyBaaHca npaui bhchex y ccjiepi Teopi'i npaBa. Tax, paa 
peTanbHoro BHBneHHa noTpeSoBoro nipxopy 6yao pocaipaceHO npapi II. Pa6mo- 
BHHa, P. raBpHJHOK. IlepmoBipKpHBaHeM ipei' noTpe6oBoro nipxopy po npaBopo3y- 
MiHHa h npaBoni3HaHHa, roBopanH moboio cynacHoi' Hayra, nocTaB CoKpaT. Horo 
npiopHTeT i 3acayrH b pbOMy 6e3nepeHHi, aK 6e3nepeHHO M Te, mo ein minbKu c(J)op- 
MyaioBaB nHTaHHa npo noTpe6oBe ni3HaHHa npaBa, a me Tonmiue - CoxpaT no3Ha- 
hhb npHHpHn noTpe6oBoro npaBoni3HaHHa. 3 thx nip i po Harnoro nacy b pi3HHX 
(J)opMax peii npHHpHn 6yB npHcyraiH npaKTHHHO y Bcix npHpopHO-npaBOBHX Ta 
iHuiHX MeTopax npaBoni3HaHHa. IlepeKOHnHBHM CBipneHHaM pboro (JiaKTy CTaao, 
30KpeMa, i paHe pocaipaceHHa MeTopoaorinHoi TpapHpi'i poktphhh npnpopHoro 
npaBa [6], OpHaK aK cnepiaabHnn npnpopHO-npaBOBnn ni3HaBaabHnn iHCTpyMeHT 
noTpeSoBHH nipxip po npaBoni3HaHHa, y BipnoBipHOCTi cynacHOMy piBHio po3BHT- 
Ky mpnpnnHoi nayKH, 6yB cffmpMyabOBaHHH me b Meacax no3HTHBicTCbKoi Tpapn- 
pi'f npaBoni3HaHHa BipoMHM yKpai'HCbKHM (J)moco(})OM, MeTopoaoroM i TeopeTHKOM 
npaBa II. Pa6iHOBHneM, aKnn Brn nocTynoBO KOHKpeTH3yBaB i 3acTocoBaB po bh- 
aBaeHHa eyTHOCTi npaBopo3yMiHHa [4, c. 8-13]. BipTaK caMe npaBopo3yMiHHa HHHi 
BH3HanaeTbca aBTopoM aK Bipo6paaceHHa y aiopcbKiH CBipoMOCTi thx BaacTHBOCTen 
«npaBoaBnm», axi e kophchhmh paa 3apoBoaeHHa noTpe6 aiopHHH nn eyeniabCTBa. 

Bnxopann 3 Taxoro nipxopy, II. Pa6iHOBnn 3anponoHyBaB pe^mmiio noHaTTa 
npaB aiopHHH ax neBHnx MoacanBOCTen aiopnHn, KOTpi Heo6xipHi paa 3apoBoaeHHa 
noTpeS ii' icHyBaHHa Ta po3BHTKy b KOHKpeTHO-icTopnnHHX yMOBax, oS’ckthbho 
3yMOBaioK)Tbca pocamyTHM piBHeM po3BHTKy eyeniabCTBa i 3a6c3ncncni o6oB’a3KaMH 
-• 
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mmHX cy6’eKTiB [5, c. 18]. To6to ui mokjihboctI noTpibm paa Toro, mo6 piaTH 
neBHHM hhhom a6o yTpHMaTHca Bip pin y eyeniabCTBi 3apaa 3apoBoaeHHa cboix 
noTpe6. Y pbOMy ceHci npaBa aiopHHH onocepepxoByioTb 3apoBoaeHHa noTpe6 i'x 
Hocia BipnoBipHO po piBHa po3BHTxy HacaMnepep Toro eyeniabCTBa, b axoMy pi no- 
Tpe6n c(])opMyBanHca i b axoMy Brn Mae HaMip i'x japoBoabUHTH. IJ,eH nipxip aeacHTb 
b ocHOBi 6e3aini xoHpenpiM, 30xpeMa aHTponocopioxyabTypHoi Teopi'i Ta ex3HCTCH- 
piaabHo'i napapnrMH. 

3ripHO 3 aHTponocopioxyabTypHoio Teopieio npaBopo3yMiHHa, BH3HaHHHMH 
npepcTaBHHxaMH axo'i e O. rbO(})(})e, P. T>ep6ep Ta A. Macaoy, 3 no3Hpifi napapnrMH 
TpaHcpeppeHTaabHoro o6MiHy baaraMH Miac aiopbMH, bIh cnpHHHHioeTbca pBOMa 
aTpHSyTHBHHMH yMOBaMH MoacaHBOCTi aiopcbxoro CBiTy, a caMe: 1) SyrreBO cxoh- 
CTpyHOBaHoio aTpH6yTHBHOio napiacnicTio aiopcii Ha 6e3nepepBHy pcaahapiio hhmh 
BaacHoi aBTOHOMHoi cyraocTi; 2) xoMyHixaTHBHOio coaipapmcTio. Perpetummobile 
pnx opBiaHHX ycTpeMaiHb mopeii e i'x noTpebn y 6aarax Ta acHTTCBa HeoSxipmcTb 
i'x 3apoBoaeHHa [7, c. 119], Tax, O. Tbo4>4>e 3ayBaacye, mo HaBiTb 3 nocHaaHHaM Ha 
TpaHcpeppeHTaabm noTpebn 3aBpaHHa aeriTHMapii' npaBa me He Moace 6yTH bhxo- 
HaHe noBHicTio. HeobxipHO, 3a3Hanae Brn, noxa3aTH, mo icHyioTb cyb’exTHBHi bh- 
MOTH, iHUIHMH CHOBaMH, Cy6’eXTHBHi nOTpeSH BH3HaHHa BmnOBipHHX iHTepeciB 
muioro. Xona aiopHHa, ax BiH po3MipxoBye, - pe noTeHpiHHO cycniabHa icTOTa «Bip 
npHpopH», BOHa, thm He MeHiue, noBHHHa caMa ctbophth ce6e ax Taxy, axTHByBaTH 
3aTaeHHi y co6i noTeHpiiffli cycniabHi axocTi, TOMy mo eyeniabCTBO BHHHxae TiabXH 
i3 B3aeMHoro BH3HaHHa ophoto iHuiHM. Y mM Mici'i npaBaM hiophhh HaaeacHTb CBoa, 
HinHM He 3aMiHHa poab: aiopHHi nepep caMOCTBeppaceHHaM HeobxipHO noTypbyBa- 
THca npo ocHOBonoaoacHi yMOBH aiopcbxoro 6yrra. «Toii raiB Ta xapaxTepHa npn- 
CTpacTb, - npopoBacye O. TbO(])(})e, - xxhmh cynpoBopacyeTbca npoTecT npoTH no- 
pymeHHa npaB aiopHHH, e cnpaBepaHBHM caMe TOMy, mo, no-nepuie, MOBa ipe npo 
Bpopacem iHTepecH, BH3HaHHa axnx, no-ppyre, Mae xapaxTep bhmoth». I oppa3y ac 
3apaeTbca nHTaHHaM: «Ha axis nipcTaBi a Moacy BHMaraTH Bip mumx BH3HaHHa 3a 
co6ok> 6e3nepenHHX iHTepeciB?». BipnoBipb Ha paHe nHTaHHa O. TbO(])(})e Bbanae 
y xopeaapi'i, to6to pi'i, mo Moace BipbyTHca anuie 3a yMOBH pii y BipnoBipb: npaBa 
aiopHHH MoacyTb 6yTH aeriTHMOBaHi Ha 3acapax B3aeMHOCTi, to6to obMmy [7, 

c. 119-120], 

3ripHo 3 xoHpenpieio P. cpepbepa po npopepyp obrpyHTyBaHHa (JiyHpaMeHTaab- 
hhx npaxTHHHHX npHHpHniB (hh (JjyppaMeHTanbHHX hopm) HeobxipHO popara me 
ophh BHHaTXOBO BaacaHBHH acnexT: «6e3nocepepHe hh onocepepxoBaHe BpaxyBaH- 
Ha acHTTCBHX noTpeb mumx mopeH» [7, c. 118]. A. Macaoy Ha3HBaB pi noTpebn 
cnpaBacHiMH aiopcbXHMH noTpebaMH (6e3 i'x 3apoBoaeHHa aiopHHa ax bhp He Moace 
icHyBaTH b npHHpHni, thm Siabiue He MoacaHBa aiopHHa-ocobHCTicTb). Apace Baac- 
Hi noTpebn mpHBipa piioTb Ha Hboro ax npnpopHa HeobxipmcTb, TOMy 3 i'x BHMora- 
mh BiH He Moace He paxyBaraca. Tax BipSyBaeTbca CHMBoaiHHHii obMm cboSoph 
iHpHBipa Ha iioro 6aara [8, c. 38]. B. Maiixo(})ep, ophh i3 npepcTaBHHxiB ex3HCTeH- 
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uianbHo'i napaaHTMH, BBaacaB, mo npaBO BKopiHCHe b hobomy ex3icTCimiaai - «6yTTa- 
ax» («Alssein»), b axoMy, Ha Moro ayMxy, i 3acHOBaHa MoaeaHBicTb npaBa ax TaKoro. 

06rpyHTOByio4H pro Te3y, bhchhh Bxa3ye Ha, 3aaBaaoca 6, OHeBHaHHH (JiaxT: 
Hauie 6yrra 3 imuHMH 3aBaym e He «6yrraM B3araiii», a 6yrraM-ax: noxynpa, npo- 
aaBpa, apyra, cyciaa, aixapa Ta iH. KoamoMy 3 hhx «no cyTi» HaaeamTb o6car noB- 
HOBaaceHb, iMaHeHTHHX BianoBiaHOMy CTaTycy. CaM mMepbKHH (j)moco(j) HaBoanTb 
y «IlpaBi Ta 6yTTi» npnxaaa: «acmxa» «ax MaTH» BCTynae He y «BHra,aaiiHH» m, 
a «3 npHpOJlH» BH3HaneHHH «3B’a30X» 3 flHTHHOK), aXHH «BH3HaHae» 11 SyTTfl aX 
MaTepi BHiiiHM Bia ycaxoro maHBiayaabHoro npoi3BoaeHa i HanpaBaae y cnpaB- 
IKHicTb aeaXHX BiaHOCHH «3apa,JlH-JlHTHHH» [9, c. 13]. 

2, MATEPIAJIH TA MFTOJT H 

Ba30BHMH KOHpenTyajibHHMH niaxoaaMH aaa (JiopMyBaHHa MeToaoaori'i aaHoro 
aocaiaaceHHa e cobuaabHO-aeTepMimcTHHHa napaaHrMa Ta aiaaexTHHHHii ni/jxifl. 
3riaHO 3 cou,iajibHO-fleTepMiHicTH4Hoio napaanmoio, npaBa aioaHHH o6yMOBaio- 
lOTbea SioCOpiaJlbHHMH HHHHHKaMH. CnHpaiOHHCb Ha fliaJieKTHHHHH maxim M05K- 
Ha noacHHTH npHHHHy (jaxcami' thx hh mmHX npaB y MiamapoaHHX axTax, ao- 
CJliaHTH IX B3aeM03B’a30K, B3aeM006yM0BJieHicTb Ta icTOpHHHHH P03BHT0K. U,HM 
3yMOBJieHi MeToan aocaiaaceHHa MiamapoaHoro Eiaaa npo npaBa aioaHHH, 30 - 
KpeMa nOTpeBOBHH niaxia, XOHXpeTHO-iCTOpHHHHH MeTOa, MeTOaH KmbKicHOTO Ta 
axicHoro aHaai3y. 

IloTpe6oBHH niaxia nocTymoe iaeio npo Te, mo cyraicTb copianbHHX hbhiii 
CTaHOBJiaTb Ti KOpHCHi i'x CTOpOHH, axi MOlKyTb 6yTH BHKOpHCTaHi JlIOaHHOK) Ta 
eyenijibCTBOM ana 3aaoBoacnna i'xHix no i pco. 

Peaampia noTpe6oBoro niaxoay aaa po3yMiHHa cyraocTi npaBOBHX aBHm bh- 
Marae Taxnx aiii: 1) caia ocarayTH 3araabHe po3yMiHHa noTpe6 pimnx cyS’exTiB 
cycniabCTBa, mo BHMarae, 30xpeMa, 3 ’acyBaHHa cniBBiaHomeHHa mix noTpeS 3 Ta- 
khmh cyMiacHHMH aBHmaMH, ax iHTepecH, mothbh, piai BianoBiaHHX cyB’exTm; 
2) Heo6xiaHO BnoxpeMHTH ocHOBHi pi3HOBHan TaxHX noTpe6, 3BaacaK)HH Ha i'x neB- 
Hy xaacH(})ixamK); 3) MaioTb 6yTH 3ao6yTi 3MicTOBHi 3HaHHa ctocobho noTpeS: 
a) 3araabHocopiaabHHx; 6) rpynoBHx; b) maHBiayaabHHX y TOMy eyeniabCTBi, ae 
ctJiopMOBaHe, (JiyHxiiioHye Ta po3BHBaeTbca aocaiaacyBaHe npaBOBe aBnme; 4) no- 
Tpi6HO BCTaHOBHTH \ a) noTpeBn axnx caMe cy6’exTiB (to6to hhi noTpeSn - hh to 
oxpeMHX maHBiaiB, hh to neBHHX i'x cniabHOT, 06 ’eaHaHb, hh to eyeniabCTBa b pi- 
aoMy) 3aaoBoabHae aocaiaacyBaHHH (JieHOMeH; 6) axi ac caMe bhph Taxnx noTpe6 BiH 
3aaoBOJibHae; 5) caia 3 ’acyBaTH, hh 3aaTHHH aocaiaacyBaHHH npaBOBHH (JieHOMeH 
6y™ 3aco6oM, iHCTpyMeHTOM 3aaoBoaeHHa neBHHX noTpeS, a axipo 3aaTHHii, to 
axoio Mipoio. 3oxpeMa, 3 ’acyBaTH, hh BiH e amue oaHHM i3 Taxnx 3aco6iB, hh >x 
eaHHHM 3aco6oM. 

KoHxpeTHO-icTopHHHHH MeToa nepeaBanae 3 ’acyBaHHa yMOB, 3 a axHH npHHMa- 
anca aocaiaacyBam MiamapoaHO-npaBOBi axTH. MeToa axicHoro aHaai3y ao3Boaae 
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po3rjiaHyTH cyraicTb jnoflCbKHX noTpe6 (iHTepeciB), nepeaSaHeHHX 3ra;ianHMM aic- 
TaMH. 3a aonoMoroio MeTO/iy KmbKicHoro aHajroy BH3HaneHO KijibKicTb BHnajiKiB 
(JjiKcapii pi3HOMaHiTHHX BHfliB noTpe6 (iHTepeciB) y flocJiiaacyBaHHX MiacHapo^HO- 
npaBOBHX aKTax. 3ra;ianHH ocTaHHifi niaxia, mk sa jnaHcno y JiiTepaTypi, «;iae mo*- 
JlHBicTb 3po6HTH nepeKOHJIHBHH BHCHOBOK CTOCOBHO p03BHHeH0CTi, cnpaBe^JiMBoc- 
Ti, ryMaHHOCTi BianoBi^Horo eyeninbCTBa, yMOB 5KHTTe,ziiajibHOCTi Jiio^eH y HbOMy» 

[10, c. 164], 

3. PE3YJIKTATH TA OErOBOPEHHfl 

3.1. IlompeGoaa K.iacu(j>iKaui>i npae juodumi: ocHoem Kpumepii 

-3k bpiomo, b nepBHHHHX aoxyMeHTax OOH 3 npaB jhojihhh, axi e npe^MeTOM ^o- 
CJii^aceHHa CTarri, 3aKpinneHa n’aTHHJieHHa KJiacH(|)iKaiiia npaB jho,zihhh, a caMe: 
(|>i3HHHi, oeoSHCTicHi, KyjibTypHi, eKOHOMinHi, nojriTHHHi [11, c. 14]. IlepmHM 
y cbM cepe# HayKOBuiB Tany KJiacH^iKaniio 3anponoHyBaB o^hh 3 KOJiHumix CTy- 
aciiTiB iopn,THMiioro (|)aKynbTCTy JIbBiBCbKoro yHiBepcHTeTy I epm JlayTepnaxT. 

Y ^eKJiapapi'i ^Bini BJKHBaeTbca TepMiH «iHTepec» (h. 4 ct. 23 («...Ana 3axHCTy 
CBo'ix iHTepeciB») Ta h. 2 ct. 27 («...3axHCT iioro MopaabHHX i MaTepiajibHHX iHTe¬ 
peciB...»)) Ta 3aKpinjnoeTbca HH3Ka HaHBaacjiHBimHX noTpeO (iHTepeciB). Eijibrn 
^eTajibHO bohh BiaoSpaacem, a TaKoac po3HiHpeHHH i'x nepeJiiK y MiacHapo^HHX 
naKTax npo npaBa jho^hhh (MiacHapoaHHH naKT npo rpoMaaaHCbKi i noJiiTHHHi 
npaBa (^aai - Mlimil) (TepMiH «iHTepec» BacHBaeTbca 6 pa3iB QjBini y h. 1 ct. 14 
(«...kojih toto BHMaraioTb iHTepecH npHBaTHoro jkhttb CTopiH», «...kojih nyOain- 
HicTb nopymyBana 6 iHTepecH npaBOcyiwa»), ojihh pa3 y h. 3 ct. 14 («.. .kojih ime- 
pecH iipaBOcyjna toto BHMaraioTb»), ct. 21 («.. .b iiiTcpccax ;icp>KaBiioi hh cycnijib- 
hoi 6e3neKH, rpoMaflCbKoro nopa^Ky, oxopoHH 3flopoB’a...»), h. 1, 2 ct. 22 («.. .ana 
3axHCTy CBo'ix iHTepeciB)), «...b imepecax flepacaBHOi hh cycnijibHoi 6e3neKH, rpo- 
MaacbKoro nopa^xy, oxopoHH 3aopoB’a...»), MiacHapo^HKH naKT npo eKOHOMinm, 
couiaabHi i KynbTypm npaBa (jjaai - MIlECKn) (TepMiH «iHTepec» BacHBaeTbca 
Tpnni (h. 1 ct. 8 (n. a) «.. .^Jia 3fliHCHeHHa i 3axncTy cboi'x eKOHOMinHHX Ta copiajib- 
hhx iHTepeciB...», n. a, c) «...b iHTepecax ^epacaBHo'i 6e3neKH hh rpoMaacbKoro 
nopa^xy...»), a «noTpe6a» - ojihh pa3 (h. 2 ct. 11) («.. .3a6e3neHHTH cnpaBe^JiHBHH 
po3noiiiji CBiTOBHX 3anaciB npo/iOBOJibCTBa BianoBi^HO ao noTpeO...»))). 

Bohh KJiacncJnKyioTbca: 

1) 3a 3MicTOM noTpeS (3a c(])epoK) acHTTeaiaabHOCTi): 

- oeoOHCTicHi (noTpeOa y acmri (ct. 3 3flIIJI, ct. 6 MOTTin), CBoOoai (ct. 3 
3flIUI, h. 1 ct. 9 Mlirnil), oco6HCTiM He^oTopKaHHocTi (ct. 3 3flIIJI, h. 1 ct. 9 
Mnrnn), piBHOCTi nepe,ii 3aKOHOM Ta piBHOMy 3axncTi 3BKOHOM (ct. 7 3flIIJI, ct. 26 
Mnrnn), e(])eKTHBHOMy BiaHOBJieHHi npaB komhctchthhmh HauioHajibHHMH cyjja- 
mh (ct. 8 3flnJI), ny6aiHHOMy po3TJiafli cnpaB (ct. 10 3flIIJI, ct. 14 MOTTH!), 06- 
BHHyBaneHoro BBaacaTHca hcbhhhhm, jjokh hoto bhhb He 6yae BCTaHOBJieHa b 3a- 
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KOHHOMy nopapxy (a. 1 ct. 11 3/inJI, a. 1 ct. 15 Mnmil), HeBTpyaaHHi b oco6hc- 
Te Ta ciMefiHe acnTTa (ct. 12 3/JIIJI, a. 1 ct. 17 Mlirnil), HepoTopicaHHOCTi acnTaa 
(ct. 12 3/JILJI), 3axHCTi Bip BTpyaaHHa b ocoOhctc Ta ciMeime acnTTa (ct. 12 3/inJI, 
a. 2 ct. 17 Mnmn), BiabHOMy nepecyBaHHi Ta BnSopi MicpenpoacnBaHHa (ct. 13 
3flnJI, a. 1 ct. 12 Mnrnn), y BCTyni y maioo (ct. 16 3/1 1 IJI, a. 2 ct. 23 MUmil), 
CBoSopi pyMKH, caoBa, nepeKOHaHHa (ct. 18, 19 3/JIIJI, MIHIHl), y ryMaHHOMy 
noBopaceHHi i noBaacamii ripHOCTi, BaacTHBoi aiopcbKin oco6i (ct. 10 MUmil)); 

- eKOHOMiam (noTpeSa Boaopi™ MaiiHOM ax caMOCTiftHO, Tax i cniabHO (a. 1 
ct. 17 3/jnJI), y npapi, Biabiiowy BH6opi npapi (a. 1 ct. 23 3/1 1 IJI, ct. 6 MI1ECKI1), 
y cnpHaTJiHBHX yMOBax npapi (a. 1 ct. 23 3/1I1JI), b yMOBax, mo BipnoBipaioTb bh- 
MoraM 6e3neKH Ta ririemi (n. 4 ct. 7 MIlECKIl), b opHaxoBiii paa Bcix MoaeanBocri 
npocyBaHHa no po6oTi Ha BipnoBipm 6iabin bhcokI CTyneHi (n. 5 ct. 7 MEIECKEI)); 

- noarraam (noTpe6a y npaBocy6’eKTHOCTi (ct. 6 3/1IIJI, ct. 16 MEirnn), y npn- 
Tyaxy (a. 1 ct. 14 3/1I1JI), y rpoMapaHCTBi (a. 1 ct. 15 3/1I1JI), y CBo6opi MnpHnx 
3i6paHb (a. 1 ct. 20 3/1IIJI, ct. 21 MEirnn), b yaacTi b ynpaBaiHHi cbocio pepacaBoio 
(a. 1 ct. 21 3/inJI, ct. 25 Mnmn), y CTBopeHHi npo^cniaxn Ta yaacTi b ii piaab- 
HOCTi (a. 4 ct. 23 3/jnjI, ct. 22 Mnrnn, n. 1 ct. 8 MnECKn)); 

- y ccj)epi copiaabHoro 3axncTy (noTpe6a y BipnoanHxy (ct. 24 3/jnJI, n. 6 ct. 7 
MnECKn), y copiaabHOMy 3a6e3neaeHHi (ct. 22 3/jnJI), y pocTarabOMy acmreBO- 
My piBHi (a. 1 ct. 25 3/jnJI, a. 1 ct. 11 MnECKn), y copiaabHOMy Ta MiaaiapopHO- 
My nopapxy (ct. 28 3/jnJI), y 3axncTi Bip 6e3po6irra (a. 1 ct. 23 3/jnJI), y piBHin 
onaaTi 3a piBHy npapio (a. 2 ct. 23 3/inJI, n.2 ct. 7 MnECKn), y cnpaBepanBin 
BHHaropopi (a. 3 ct. 23 3/inJI, n. 1 ct. 7 MnECKn), y 3apoBiabHOMy icHyBaHHi 
caMHX npapiBHHKiB Ta i'xHix ciMeil (n. 3 ct. 7 MnECKn), y HanBHipoMy pocaacHOMy 
(J)i3HaHoro i ncnxiaHoro 3popoB’a (a. 1 ct. 12 MnECKn)); 

- KyabTypHO-pyxoBHi (noTpe6a b ocisi r i (a. 1 ct. 26 3/1 1 IJI, a. 1 ct. 13 MnECKn), 
y npiopnTeTi Bn6opy Bnpy ocbIth paa cboix MaaoaiTHix prren (a. 3 ct. 26, a. 3 ct. 13 
MnECKn), y BiabHOMy pocTyni po KyabTypHnx piHHOCTen (a. 1 ct. 27 3/jnJI, n. 2 
a. 1 ct. 1 MnECKn)). 

HaBepeHa rpapapia Mae He TiabKH pocaipHHpbKe i HaBaaabHe 3HaaeHHa, a n Moace 
6yTH KopHCHOio y KOHCTpyioBaHHi Ta BpocKOHaaeHHi lopHpHaHHX Mexam3MiB i'x 
3apOBOaeHHa, OCXiabXH etjieXTHBHicTb TaKHX MeXaHi3MiB 3HaaHOK) Mipoio 3yMOBaiO- 
eTbca cnepHtJnxoio BipnoBipHHX noTpe6 (iHTepeciB), aica caMe i BipSnBaeTbca i'x 
KnacHtJnKapiHHO-BHpoBOK) HaaeanricTio. 

2) 3aaea«HO Bip Bnpy Hocii'B noTpeO: 

- KoaeKTHBHi (y CBoSopi mhphhx 3i6paHb (a. 1 ct. 20 3/jnJI, ct. 21 Mnrnn), 
y coHiaabHOMy Ta MiamapopHOMy nopapxy (ct. 28 3/jnJI), y piBHin onaaTi 3a piBHy 
npapio (a. 2 ct. 23 3/jnJI, n. 2 ct. 7 MnECKn), y npiopnTeTi BnOopy Bnpy ocBi™ 
paa cboix MaaoaiTHix piTeii (a. 3 ct. 26, a. 3 ct. 13 MnECKn)); 

-• 
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- iH^HBi^yajibHi (noTpeOa y arnTTi (ct. 3 3flIlJI, ct. 6 Mlirnil), ocoGncTifi He- 
aoTopxaHHOCTi (ct. 3 3^nJI, 4. 1 ct. 9 Mnmn), ny6jii4HOMy po3rciaai cnpaB (ct. 10 
3flnJI, ct. 14 Mnrrai), o6BHHyBa4eHoro BBaacaraca hcbhhhhm, aoxn iloro bhhb 
H e 6yae BCTaHOBJieHa y 3aKOHHOMy nopaaxy ( 4 . 1 ct. 11 3flIlJI, 4 . 1 ct. 15 MIHTin), 
HeBTpy4aHHi b oco6hctc Ta ciMeime amTTa (ct. 12 3flIlJI, 4. 1 ct. 17 MIHTin), 3 a- 
XHCTi Bia BTpy4aHHa b oco6hctc Ta ciMeime amTTa (ct. 12 3flIIJI, 4 . 2 ct. 17 
Mnrnn), BijibHOMy nepecyBaHHi Ta BHOopi MicpenpoamBaHHa (ct. 13 3/JIIJI, 4 . 1 
ct. 12 Mnmn), y BCTyni y ihjhoG (ct. 16 3flnJI, 4 . 2 ct. 23 Mnrnn), y npaui, 
BijibHOMy Bn6opi npapi ( 4 . 1 ct. 23 3flnJI, ct. 6 MnECKn), b oaHaxoBiii ana Bcix 
MoacnHBOCTi npocyBaHHa no po6oM Ha BianoBiam 6mbiu BHeoxi CTynem (n. 5 ct. 7 
MnECKn), y npHTyjiKy ( 4 . 1 ct. 14 3,H,nJI), y rpoMaaaHCTBi ( 4 . 1 ct. 15 3^nJI), 
noTpe6a y Biano4HHKy (ct. 24 3/JIIJI, n. 6 ct. 7 MnECKn), y comaabHOMy 3a6e3- 
ne4eHHi (ct. 22 3,H,nJI), y aocraTHbOMy arnTTCBOMy piBHi ( 4 . 1 ct. 25 3,U,nJI, 4 . 1 
ct. 11 MnECKn), y 3axHCTi Bia 6e3po6iTTa (4. 1 ct. 23 3flnJI), y cnpaBeanHBm 
BHHaropoai (a. 3 ct. 23 3flnJI, n. 1 ct. 7 MnECKn), y HaHBHmoMy aocaamoMy 
(})i3H4Horo i ncHxi4Horo 3aopoB’a ( 4 . 1 ct. 12 MnECKn), noTpeOa b ocBiTi ( 4 . 1 
ct. 26 3^nJI, 4 . 1 ct. 13 MnECKn)); 

- KOJieKTHBHO-iHaHBiayanbHi (noTpeSa y CBo6oai (ct. 3 3flnJI, 4 . 1 ct. 9 
Mnmn), piBHOCTi nepea 3aKOHOM Ta piBHOMy 3axncTi 3aKOHOM (ct. 7 3flnJI, ct. 26 
Mnmn), e(})exTHBHOMy BiaHOBJiciiiii npaB komhctchthhmh HanioHaiibHHMH cyaa- 
mh (ct. 8 3^nJI), HeaoTopKaHHOCTi acHTJia (ct. 12 3flnJI), CBo6oai ayMKH, cnoBa, 
nepeKOHaHHa (ct. 18, 19 3flnJI, Mnmn), y ryMaHHOMy noBoaaceHHi i noBaacaHHi 
riaHOCTi, BaacTHBOi JHoacbKiil oco6i (ct. 10 Mnrnn)), noTpe6a Bonoai™ mbhhom 
ax caMOCTiimo, Tax i cniabHO ( 4 . 1 ct. 17 3,H,nJI), noTpe6a y cnpHaTJiHBHX yMOBax 
npaui ( 4 . 1 ct. 23 3flnJI), b yMOBax, mo BianoBiaaiOTb BHMoraM 6e3nexH Ta ririeHH 
(n. 4 ct. 7 MnECKn), y npaBocy6’exTHOCTi (ct. 6 3^nJI, ct. 16 Mnmn), y npn- 
Tyaxy (4. 1 ct. 14 32111JI), b y4acTi b ynpaBJiiimi cbocio acpvxaBOio (4. 1 ct. 213211UI, 
ct. 25 Mnmn), y CTBopeHHi npo(|)cnijixH Ta y4acTi b ifi aiaabiiocTi ( 4 . 4 ct. 23 3/111J I, 
ct. 22 Mnmn, n. 1 CT. 8 MnECKn), y 3aaoBmbHOMy icHyBaHHi caMHX npamBHH- 
xiB Ta i'xHix crneM (n. 3 ct. 7 MnECKn), y BijibHOMy aocTyni ao xynbTypHHX u,m- 
HOCTeil (4. 1 ct. 27 3flnJI, n. 2 4. 1 ct. 1 MnECKn)). 

iHaHBiayaabHi noTpeSn (iHTepecH) 3aaoBOJibHaioTbca jmme oaHOOCo6oBHMH 
aiaMH. KoaexTHBHi noTpeOn (iHTepecH) 3aaoBOJibHaioTbca BHHaTXOBO cnijibHHMH 
aiaMH y4acHHxiB rpynn Hoci'iB noTpe6 (iHTepeciB). nHTaHHa xonexTHBHO-iHaHBiay- 
aabHHx noTpeS (iHTepeciB) e aHcxyciimHM [4, c. 25; 12, c. 152; 13, c. 86; 14, c. 73]. 

3.2. Ocooucmiati nompefm fiiimepecu) 

noTpe6a y acmri e maHBiayaJibHoio Ta 3yMOBJieHa thm, mo boho e HeBia’eMHOio 
yMOBom icHyBaHHa xoamo'i oco6h. noTpe6a y CBo6oai e xoaexTHBHOio-iHaHBiay- 
ajibHoio i oSyMOBJieHa thm, mo BOHa e Heo6xiaHoio ana noBHOHhmoi peajii3apii 
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ycix M0)KJiHB0CTeH, Ha^aHHx oco6i. IIpoTe HeoSxmHo nrrxo 3Ha™ Mead cboSoph. 
IIoTpeSa b ocoSHCTifi HepoTopxaHHOCTi Teac e iHpHBmyanbHOK) Ta cnpHHHHeHa thm, 
mo BOHa e rapaHTieio cbo6o,zih jmmHHH, HacaMnepep cbo6oph Bip CBaBijibHHX j\m 
nocapoBHX oci6. 3oKpeMa, 3aBpaHHa (J)i3HHHHX hh ncHxiHHHX CTpaamaHb iHiuoio 
jiio^HHOK) (ct. 4, 5). IloTpeSa jnopeH y piBHOCTi nepe,n 3aKOHOM i piBHOMy 3axnc- 
Ti 3BKOHOM € XOJieXTHBHO-iHPHBmyailbHOK) i nOHCHIOeTbCH THM, HIO H,e e Ba5KJlHBa 
yMOBa icHyBaHHa npaBOBoi pepacaBH. OxpiM toto, npmmHn piBHOCTi e JiorinHHM 
npoaoB)KeHHaM npHHmmy enpaBe/mHBOCTi. IIoTpeSa b e(J)eKTHBHOMy BmHOBJieHHi 
npaB e Taxoac koji e kt h bi i o - i i m h b i ,[yanb n o i o i pHKTyeTbca (Jxiktom i'x nopymcnna 
iHHiHMH oco6aMH. Taxe BmHOBJieHHa 3a6e3nenyeTbca pepacaBoio ropHmiHHHMH Ta 
opraHmuiHHO-npaBOBHMH rapanriaMH. 

IIoTpeSa jiio/ihhh y nySninHOMy po3rjiam cnpaBH 3 poTpHMaHHaM Bcix bhmot 
cnpaBeflJiHBocTi He3ane>KHHMH i HeynepepaceHHMH cypaMH e iHpHBmyajibHoio Ta 
MOTHByeTbca thm, mo rnacmcTb enpnae siih/Kciihio cy6’eKTHBi3My cyay Ta po3BOJiae 
yciM 6a>KaioHHM yneBHHTHca, mo BCTaHOBJiem 3axoHOM npopepypH po3rjnmy cnpaB 
flOTpHMyiOTbCa. T 06 TO BOHa e BaaCJlHBHM iHCTpyMeHTOM, HKHH enpHae 3Miu,HeHHK) 
aoBipH po piaabHOCTi cypoBoi' chctcmh. OxpiM toto, nySjiiHHicTb e BaaciHBHM ene- 
MeHTOM npaBa Ha cnpaBemiHBHH cya, [15, c. 360]. HacTHHa 3 ct. 14 MiaoiapoaHoro 
naxTy npo i poMa;miicbxi i noamiHHi npaBa nepeadanae Taxi rapaHTi'i 11 3a,TOBoncii- 
Ha ax: 

1) TepMiHOBe i aoxjiaaHe noBiaoMJieHHa oGBHHyBaneHoro moboio, axy bih po3y- 
Mie, npo xapaxTep i niacTaBy npea’aBJieHoro iloMy oSBHHyBaneHHa; 

2) Ha^aHHa aocTaraboro nacy i MoaejiHBOCTi j\jik niaroTOBXH o6BHHyBaHeHHM 
cboto 3axHCTy i cninxyBaHHa 3 o6paHHM caMHM hhm 3axncHHXOM; 

3) cy.T/Xcna 6e3 ncBHiipaBaanoi' jaipnMxn; 

4) cy^aceHa b npHcyraocri oSBHHyBaHeHoro i MoaejiHBicTb 3axHmaTH ce6e oco- 
6hcto a6o 3a nocepeaHHpTBOM o6paHoro hhm 3axncHHxa; 

5) aonHT CBiaxiB, axi aaiOTb noxa3aHHa npoTH oSBHHyBaneHoro, a6o npaBO Ha 
Te, mo6 mix CBmxiB 6yno aonHTaHO, i npaBO Ha bhxjihx i aonHT CBiaxiB oSBHHyBa- 
neHoro Ha thx caMnx yMOBax, axi icHyioTb pa CBiaxiB, mo aaiOTb noxa3aHHa npo¬ 
TH Hboro; 

6) xopncTyBaHHa 6e3njiaTHOio aonoMoroio nepexjiaaana, axmo o6BHHyBaneHHH 
He po3yMie mobh, BHxopncTOByBaHoi b cyai, a6o He roBopHTb pieio moboio; 

7) HeMoacaHBicTb 6y™ npHHeBOJieHHM ao paBaHHa cBipneHb npoTH caMoro ce6e 
hh ao BH3HaHHa ce6e bhhhhm. 

8) npoBepeHHa npopecy ctocobho HenoBHOJimrix Tax, mo6 BpaxoByBanHca i'x 
Bix i 6aacamcTb cnpnaHHa ix nepeBHXOBaHHio (n. 3 ct. 14). 

IloTpe6a o6BHHyBaneHoro y BHHHeHHi 3JioHHHy BBaacaraca hcbhhhhm ao thx 
nip, aoxn iioro BHHa He 6yae BCTaHOBJieHa y 3axoHHOMy nopaaxy, e maHBiayanbHoio 
Ta oorpyiiTOByeTbca thm, mo 3BHHyBaHemia He Moace 6a3yBaTHca Ha qyrxax, njiiTxax, 
npHnymeHHax Tomo. 

-• 
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Taxo* noTpi6Ho 3Ba*aTH Ha Te, mo HixTo He Mo*e 6y™ 3acya*eHHii 3 a 3110 - 
HHHH, axi B Hac i'x BHHHeHHa He CTaHOBHJIH 3J10HHHy BiOTOBiaHO £0 HailioHaJIbHHX 
3aKOHiB 4H 3rmHO 3 MiacHapoflHHM npaBOM. IloTpe6a y HeBTpyHamri b ocoSncTe Ta 
ciMefiHe *Hrra Tax caMO e iH^HBmyajiBHoio Ta BHnjiHBae 3 toto, mo xo*Ha axmHHa 
e HaH6ijibuioio piHHicTio y ^eMOKpaTHHHm ,a;ep*aBi. Ko*Ha nxmHHa e ymxaabHoio, 
iHflHBmyaJlBHOK), e Cy6’eKTOM He(j)OpMaJlbHHX 3B’a3KiB, HocicM npHBaTHHX iHTepe- 
ciB, axi e ii oco6hctoio cnpaBoio. 

TepMiH «ciMeHHe *HTTa» 3 no3Hipi' CBponeHCbxoro cy/iy 3 npaB jhojjhhh Ha- 
caMnepea oxonmoe CToeyHKH Mi* *mxoio i noaoBixoM, axi nepe6yBaioTb y rnaio- 
6i, 3apeecTpoBaHOMy 3ri,zmo i3 HapioHaabHHM 3axoHO,ziaBCTBOM. Ilopaa i3 phm ci- 
Meime *HTTa Bxaxmae b ce6e (JiaxTHHHi cok)3h, b TOMy nncai ii He3apeecTpoBaHi, 
kojih oco6h *HByTb pa30M, i HaBiTb xoan bohh He *HByTb pa30M. B ocTaHHbOMy 
BHnaflKy MaioTbca Ha yBa3i CToeyHKH nicaa po3ipBaHHa mjno6y i toh, xto npo*H- 
Bae oxpeMO Bm ^tien, Mae npaBO cniaxyBaTHca 3 hhmh. IloHaTTa ciMeimoro *HTTa 
oxonaioe Taxo* 3B’a3XH Mi* 6aH3bXHMH pomraaMH, HacaMnepefl Mi* 6aTbxaMH Ta 
.qiTbMH, HaBiTb To/ii, xoJiH 6aTbXH .iihthhh He nepeSyBaan y maio6i. IloTpe6a b He- 
aoTopxaHHOCTi *HTJia e xoaexTHBHO-imzmBmyaabHoio i nopoa*yeTbca thm, mo 
*htjio e npo#OB*eHHaM aKmcbxo'i ocoSncTOCTi, Ba*aHBOio rapaHTieio i'x cboSo^h 
B m He3axoHHoro npoHHXHeHHa ao Hboro hh ao muioro BoaoaiHHa oco6h, He3a- 
xohhoto npoBe^eHHa b hhx oraa^y hh o6myxy, a Taxo* He3axoHHoro BHceaeHHa 
HH iHUIHX fliii. 

IIoTpeSa axmHHH y 3axncTi 3axoHOM Bm BTpynaHHa b ocoSncTe Ta ciMeime 
*HTTa, a Taxo* Bm nocaraHb Ha HeflOTopxaHHicTb mxxna e mmiBmyaabHOK) i bh- 
xnHxaHa (J)axTaMH Taxoro BTpynaHHa Ta nocaraHHa. TaxHii 3axncT 3a6e3neHyeTbca 
aep*aBoio cnemajTbHHMH Ta opram3aHiHHO-npaBOBHMH rapaHTiaMH. IloTpe6a ho- 
aoBixa i *iHXH BCTynaTH y ihjik) 6 i CTBopxmaTH ciM’io e Te* immBmyajibHoio Ta 
apryMeHTyeTbca B3aeMHOio CHMnaTieio oci6, iHCTHHXTOM npoaoB*eHHa po#y, a Ta¬ 
xo* thm, mo ciM’a CTaHOBHTb ocHOBHy xoMipxy cycnijibCTBa. 

IloTpeSa y CBoSom TyMXH, caoBa, nepexoHaHHa e xoaexTHBHO-mmiBmyaabHOK) 
i BHpuHae TOMy, mo H,e xapaxTepH3ye iHflHBmyaabHicTb oco6h Ta ^eMoxpaTH3M 
aep*aBH. Ko*Ha oco6a Mae cbm noraaa ctocobho pi3HHX c(J)ep *httx i caMe TaxHM 
hhhom BOHa fleMOHCTpye cbok) iHflHBmyaabHicTb. 3a3HaneHi cbo6o3h MO*yTb 3 a- 
6e3neHyBaTHca anuie b aeMoxpaTHHHiii ^ep*aBi. IloTpe6a oci6, axi no36aBaeHi Boai, 
y ryMaHHOMy noBoa*eHHi i noBa*aHHi i'x rmHOCTi, BaacTHBoi aKmcbxiii oco6i, e 
Taxo* xoaexTHBHO-iHaHBi^yaabHoio Ta oSyMOBaeHa npHHimnoM ryMaHi3My. OT*e, 
iH^HBmyaabHi noTpe6n (iHTepecH) (8 BHnaaxiB) nepeBa*aioTb Ha jx xoaexTHBHO- 
iHflHBiayaabHHMH (6 BHnaaxiB). 

3.3. EKOHOMiMHi nompe6u (inmepecu) 

IloTpe6a BoaoaiTH MaiinoM ax caMOCTiftHO, Tax i cniabHO 3 iHuiHMH e xoaexTHBHO- 
iiiaHBiayaabiioio i yMOTHBOByeTbca thm, mo Maimo CTaHOBHTb 6aara, oS’cxth npa- 
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BOBi^HOCHH, axi JnoflHHa cti o >xhBB f’ Ta BHXopHCTOBye. I loipeoa y npapi e inanBiay- 
anbHoio Ta BHHHxae y 3B’a3xy 3 nco6xianicT]o crBopiOBaTH i 3/iooyBaTH 3acepeaa 
icnyBainra 3 aa ce6e i cboci cmT, a Taxoac peaamyBaTH CBiM tbophhh noTcnniaa, bh- 
paacaTH cbok) oco6HCTicTb. IIoTpe6a y BiabHOMy BH6opi npapi e Taxoac iH3HBi3yaab- 
hok) i noiTaiana 3pi3HHMH aaionocTaiviH, noxHHxannaMH, npoc|)cciHnoio niaroTOBXoio 
Ta ocbItok) aioacn. IloTpe6a b cnpHaTaHBHX yMOBax npani e k 0 a e ktm b 110 - i n a h b i a y - 
anbHoio Ta noB’aaana 3 thm, mo bohh e 3anopyKoio HaaeacHoro Buxonaiiiia po6o™. 
/Jo TaKHX yMOB naacacarb cnpaBHHH CTaH ManiHH, BepcTaTiB i npHCTpoiB, naacacna 
axicTb MarcpiaaiB Ta iHCTpyMeHTiB, iico6xi,3HHX 333 Bnxonanna po6iT, i'x BMaciic no- 
3 aHHa, BMacnc nocTanaHHa BiipooiiHUTBa cacxipocHcprieio, ra30M Ta ih itt hmh aacc- 
penaMH CTICpiOaCHBaCnna, CBOCHaCHC 3aOC3nC3CHH3 TCXIliHIIOlO aOKyMCIITanieiO. 

IIoTpe6a b yMOBax po6o™, mo BianoBiaaioTb BHMoraM 6e3neKH Ta ririeHH aHa- 
30riTHHM HHHOM € XOaeXTHBHO-fflaHBiayaabHOK) Ta nOaHIOeTbCa THM, 1110 Bifl HHX 
3aaeacnTb 3aopoB’a npapiBHHxa, hoto npaiie3aaTHicTb, BiflHomeHHa 30 npapi, mini 
eKOHOMiHHi pe3y3bTaTH BHpo6HHPTBa, piBeHb aCHTTa, BCeCTOpOHHiil P03BHT0K 310- 
3HHH 3K T030BH01 np 03 yXTHBH 01 CH3H CyCnmbCTBa. 

Beanxy po3b y ii aaaoBoacmii Bi3irpaioTb lopnanmii rapaHTii', copianbHO-npaBO- 
Be 3HaneHHa axnx noaarae b TOMy, mo bohh 3a6e3neHyiOTb npapiBHHXOBi peaabHy 
MOaC3HBicTb K0pHCTyBBTHC3 neBHHMH COpiaJlbHHM OaafOM, 3KC 3aXpin3CHC Tpy 30 BHM 
3aK0H03aBCTB0M. Cepe3 hhx MoacHa oxpeMHTH Taxi, ax aiaabHicTb cy 30 BHX opraHiB 
no Bi3HOB3eHHio nopymeHHX npaB iipaniBHHxiii, ynacTb iipoc|)cni;ixoBHX opranbanin 
npn po3ipBaHHi Tpy 30 Boro 3oroBopy 3 npaniBHHXOM 3 impiaTHBH poSoToaaBHa. 
OxpiM toto, cnpH3ioTb jaaoBoacnino lainaHcnoi noTpe6H npotfiecmm cniaxH, axi 
c i BopioiOTbca 3 MeToio npe3CTaBHHii;TBa, 3aiHCHeHHa 3axncTy Tpy 30 BHX, copiaabHO- 
exoHOMinHHX iHTepeciB naemB npoiJicniaxH. IIoTpe6a b oaHaxoBiM MoacaHBOCTi 
npocyBaHHa no po6oTi Ha Bi3noBi3Hi Siabiu BHeoxi CTyneHi e maHBiayaabHoio 
i 3yMOBJiioeTbca ni3BHmeHHaM XBaaicjrixaiu'i, 33o6yTTaM 30 CBi 3 y y npopeci 3ain- 
CHeHHa npoiJieciHHoi 3iajibH0CTi. 

Tax, 03 Hieio 3 HanBaacanBi in nx niacTaB 33 a npocyBaHHa no aepacaBHin cayac6i 
e ni3BHmeHHa XBaaicjaxapii, axe npoB 03 HTbca He pi3uie 03 hoto pa3y Ha 5 poxiB. /Jo 
toto ac 3 MeToio Ha6yTTa npaxTHHHoro 30 CBi 3 y Ta nepeBipxn npotJieciHHOi niaro- 
tobxh i aiaoBHX axocTeii oco6h, axa npeTeH3ye Ha 6iabiu BHeoxy noca3y, Moace 
npoB 03 HTHca craacyBanna TepMiHOM 30 2 MicaniB i3 36cpcaccnnaM 3apo6tiHoi naa- 
th 3 a ochobhhm MicpeM po6oTH. Me3HHHi npauiBHHXH npoxo3aTb ni3BHmeHHa 
XBaaitJjixapii pa3 Ha Tpn poxn, a Taxoac xypcn cneiuaai3aHii 33 a niaBHiueHHa (})axo- 
boto piBHa, mo e o6oB’a3XOBOio yMOBom 3aHHaTTa bhuioi noca3H. ToMy aBTop 3 a- 
3Hanae, mo maHBiayaabHi (3 BHna3xn) Ta xoaexTHBHO-iH3HBi3yaabHi noTpeSn 
(iHTepecH) (3 BHnaaxn) e ypiBHOBaaceHHMH. 

3.4. llojiimimni nompe6u (wmepecu) 

IloTpe6a y npaBoey6’exTHOCTi e xoaexTHBHO-iH3HBi3yaabHoio Ta noacHioeTb- 
ca thm, mo Hi (J)i3HHHa, Hi iopH3HHHa oco6a He MoacyTb 3iaTH 6e3 BH3HaHHa niei' 
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BJiacTHBOCTi ocTaHHix. Bhxjiiohho BOHa aae MmxjiHBicTb bhhhjith Ti nn mini flil. 
IloTpe6a jnoannn b nomyKax npHTynxye inanBiayajTbnoio i ipnnae b cnjiy nepeoni- 
ayBaHb, BincbKOBHX KomJuiiKTiB Mi* aepixaBaMH, Haji3BH4aHHoro CTaHy b aep>xa- 
Bi Toipo. IIoTpeSa moan™ y rpoMaaflHCTBi e iHanBiayaJTbHoio Ta e nepeayMOBOio 
ana BCTaHOBJieima npaBOBoro CTaTycy oco6h b aepixaBi. Y pe3ynbTaTi pboro oco6a 
KopncTyeTbca BciMa npaBaMH, CBo6oaaMH i nepe6yBae nia 3axncTOM aepacaBH, ax 
ycepeanHi xpaiHH, Tax i 3 a i'i MeixaMH. IIoTpe6a y CBo6oai mhphhx 3i6paHb i acopi- 
apin e xonexTHBHOio i 3 ’aBJiaeTbca nepe3 HenpaBOMipm aii oci6. 

IlpHXJiaaoM Moace cnyryBaTH IIoMapaHneBa PeBomopia, axa 6yna cnpHmmeHa 
c(J>ajibCH(J)ixoBaHHMH pe3ynbTaTaMH BnSopm, y pe3y.JibTaTi noro nepeMir B. cp. >lHy- 
xobhh. To6to y aaHOMy Bnnaaxy iaeTbca npo HenpaBOMipHi aii 1J.BK, axi Bnpaaca- 
lOTbca y 4>ajibCH(})ixapii pe3ynbTaTiB Bn6opiB. Taxoac cnia 3raaaTH IloaaTXOBHH 
MaiiaaH Ta PeBomopiio TiaHOCTi. IloaaTXOBHH MaiiaaH 6yB 3yMOBJieHHH HaMipoM 
BPY yxBajiHTH npoexT hoboto IloaaTXOBoro xoaexcy, axHM BBoauBca eanHnn no- 
aaTox, ipo ranbMyBaB 6 h po3bhtox TopriBJii Ta Bcix imunx rajiy3en, ae Brn noma- 
peHHH, ocxijibxn nepemxoaacaB 6 h yxpynHeHHio 6i3Hecy Ta 3anyneHmo MBecTnpin. 
PeBomopia l ianoci i BHHHXJia BHacniaox npHromemia xypcy f BpoiiiTci pauii YpaaoM 
A3apoBa. Y pe3ynbTaTi pboro corai moaeii Synn po3CTpmam Minipieio, ipo 6yno 
3J10HHH0M npo™ JiioaaHOCTi. OxpiM toto, e HeoaHopa30Bi Bnnaaxn, xojih npapiB- 
hhxh aeponopTiB cxacoByBann pencn 3 bhmotoio niaBHipuTH ix 3apo6iTHy nnaTy, 
aaace BBaacann ii HecnpaBeaanBoio nopiBHaHO 3 onnaToio iHmnx npo^ecin. 

IloTpe6a b ynacTi b yrrpaBJiimii cbocio xpaiHoio Ta BinbHOMy aocTyni ao aep- 
acaBHoi cjiyac6n y CBoin xpa'mi e xoJiexTHBHO-manBiayaJibHoio Ta npoaHKTOBaHa 
thm, mo po3BHTOx i po3XBiT aepacaBH 3aneaoiTb Bia xoamoro 3 Hac, i TOMy caMe 
Hapoa o6npae npeacTaBHnxiB ao opramB aepacaBH Ta opraHiB MicpeBoro caMO- 
BpaayBaHHa. IloTpe6a y CTBopeimi npotJieciHHoi cnijixn Ta BCTyni y He'i e Taxoac 
xonexTHBHO-iHaHBiayaJibHOK) i 3yMOBJieHaHeo6xiaHicTio 3axncTy Ta npeacTaBHH- 
PTBa iHTepeciB npapiBHnxiB. ^Jia etJiexTHBHoro 3aiilcHeHHa 3axncTy i npeacTaB- 
HHpTBa npofjmnijixn e HaaiJieHHMH paaoM npaB i (JtyHxpin y HopMOTBopnocTi, 
npaB03acTocyBaHHi Ta xoHTponi 3 a aoTpHMaimaM 3axoHoaaBCTBa npo npapio Ta 
oxopoHy npapi. 

TaxHM hhhom, pe3K)MyeMo, mo iHanBiayanbHo-xojiexTHBHi noTpe6n (iHTepecn) 
(3 Bnnaaxn) nepeBaacaioTb Haa manBiayaJibHnMH (2 Bnnaaxn) Ta xoJiexTHBHHMH 
(1 Bnnaaox). 

3.5. JJompe6u(iHmepecu) y ccjtepi couia.ibnoao 3axucmy 

IIoTpe6a y BianonnHxy e iHanBiayajibHOK) Ta noB’a3aHa 3 thm, mo xoama moanHa 
noBHHHa BiaHOBHTn CBo'i (|)i3nnHi Ta ayxoBHi chjih aaa noaaJibmo'i po6oTH. BoHa 
3a6e3nenyeTbca HaaaHHaM aniB ipoTnanieBoro BianonnHxy, ipopimioi onnanyBaHoi 
BianycTxn, cxoponeHoro poSonoro ana moao oxpeMnx npotjmcin i bhpo6hhptb, 
cxoponeHoi TpnBanocTi poSoTH y HiaHnn nac [16, c. 145]. 
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noTpe6a y comaabHOMy 3a6e3neneHHi Taxoac e mpHBipyaabHoio Ta 3apopa<y- 
eTbca 3 4>aKTy couiajibHHX BHnapxiB, 30KpeMa noBHo'i, nacTXOBo'i a6o THMnacoBoi' 
BTpaTH npape3paTHOCTi, BTpaTH ropyBaabHHxa, 6e3po6iTTa 3 He3aneanmx Bip oco6h 
oScTaBHH, CTapocTi, mniHX BHnapxiB. 

TapaHTieio 3a6e3neneHHa Taxo'i noTpe6H e 3araabHoo6oB’a3XOBe pepacaBHe 
CTpaxyBaHHa 3 a paxyHOK CTpaxoBHX BHecxiB rpoMapaH, nipnpHeMmB, ycTaHOB i op- 
raHmmil, a Taxoac OiopaceTHHX Ta mimix pacepea corpaabHoro 3a6e3neneHHa i ctbo- 
peHHa Mepeari pepacaBHHX, xoMyHaabHHX, npHBaTHHX 3axaapiB paa poraapy 3a He- 
npan;e3paTHHMH. 

IloTpe6a b pocTarabOMy >khtteb 0 My piBHi e aHaaoriHHHM hhhom mpHBipyaab- 
hok) i noxopHTb 3 toto, mo BiH e rapaHTieio icHyBaHHa i npoaBy MoacaHBOCTeil oco- 
6 h [17, c. 94]. 

IloTpe6a b copiajibHOMy Ta MiamapopHOMy nopapxy e kojickthbhoio i bmothbo- 
ByeTbca HaaBHicTio raoOaabHHX npoOaeM, BHpimeHHa axnx MoaaiHBe TiabXH 3 a 
3ropn i cniBnpam pi3HHX pepacaB. Taxa cniBnparta noBHHHa rpyrnyBaTHca Ha npHH- 
rmni B3aeMHo'i bhtoph, hkhh Bxaxmae b ce6e: oTpHMaHHa piBHHx MoacaHBOCTeil, 
3a6opoHy pHcxpHMmaHi'i Ta HepoOpocoBicHo'i xoHxypemui [18, c. 225]. IloTpe6a 
y 3axHCTi Bip 6e3po6irra e mpHBipyaabHoio i nocTae y 3B’a3xy i3 BTpaToio poooTH 
3 o6’ckthbhhx npHHHH, 3BmbHeHHaM 3 a BJiacHHM SaacaHHaM, nomyxoM po6o™ ipn- 
BanHH aac ynepme, THMnacoBHMH ce30HHHMH po6oTaMH. IloTpe6a y piBHiil onaari 
3 a piBHy npamo e xoaexTHBHOio Ta poBopHTbca thm, mo caMe 3aBpaxn piBHOCTi 
Moama nopiBHioBaTH pi3Hi poGoTH, He3aaeamo Bip toto, hh mh mbcmo cnpaBy 3 npa- 
peio po6iTHHxa, maceHepa hh TexHixa, cnyacGoBija hh xepiBHHxa. Y xoamiil po6oTi 
HaaBHi eaeMeHTH, xoTpi Moama nopiBHioBaTH: c[)i3HHHi, ncHxiHHi 3ycHaaa, xBaai<])i- 
xania, npocjjeciilHHH pocBip. I Io i pcoa y cnpaBepaHBiil BHHaropopi e iHpHBipyaabHoio 
i 3acBi/myeTbca thm, mo caMe 3aBpaxH hm Moama 3a6e3neHHTH ripHHil piBeHb aoiT- 
Ta He amue nparpBHHxa, aae h HaemB iloro cIm’i. CnpaBepaHBa BHHaropopa He no¬ 
BHHHa 6yTH MeHuioK), mac MimMaabHa 3apo6iTHa naaTa, i Mae 6yTH piBHOio 3a piBHO- 
piHHy npamo. IIoTpeGa b 3apoBiabHOMy icHyBaHHi npaHiBHHxiB Ta IxHm ciMefi e 
xoaexTHBHO-iHpHBipyanbHoio i cnpnHHHeHa Ictothhmh HepoaixaMH TpypoBoro 3a- 
xoHopaBCTBa nip nac iloro 3acTocyBaHHa, a Taxoac n c b i p n 0 b i p n 0 c r a mh i3 Miamapop- 
hhmh HopMaMH. Ocoophbo pc CToeyeTbca 3axoHopaBCTBa npo onaaTy rtpani. 

Tax, O. Bopoxob 3a3Hanae, mo y HHHHOMy yxpai'HCbxoMy 3axoHopaBCTBi icHye 
3HaHHa nporaPHHa ctocobho (])opMH onaaTH npapi. Y n. 2 ct. 1 KoHBemu’i MOI1 
JTo 95 HaroaomyeTbca, mo «y thx BHnapxax, xoan po3BOJieHO nacTXOBy BHnaaTy 
3apo6iTHo'i naara b HaTypi, Mae 6yTH Bamro BipnoBipHHX 3axopiB paa toto, mo6 
BHpana HaTypn npH3Hanaaaca paa oeo6HCToro xopncTyBaHHa npamBHHxa Ta iloro 
ciM’i i BipnoBipHO i'x iHTepecaM». Y cboio nepry ct. 23 3Y «Ilpo onaaTy npam» 
BCTaHOBaioe, mo «xoaexTHBHHM poroBopoM Moace 6yTH nepepGaneHO BHnaaTy 3 a- 
po6iTHo'i naaTH HaTypoio b po3Mipi, mo He nepeBHmye 30 BipcoTxiB HapaxoBaHo'i 3a 
Micapb Ta e OaacaHoio paa npapiBHHxiB». 3Ix CTBeppacye aBTop, 3BaacaioHH Ha HH3b- 
-• 
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Ky aKTHBHicTb BiT4H3HaHHX npo(})cninoK ipopo BepeHHa kohckthbhhx neperoBopiB 
3 MeToio yicnapeHHa BipnoBipHoro kohckthbhoto poroBopy, a Taicoac Beamcy Kinb- 
xicTb npHBaTHHX Ta ManHX ni^npHeMCTB, pe npo(J)cnijiKOBi opram3api'i B3araai Bip- 
cyTiii, BKa3aHe noaoaceHHa 3aKOHy Mae pcKaapaTHBHHH xapaKi ep. Taicoac nayKOBcpb 
HaroJiomye, mo Ha npaKTHpi, poEoTopaBepb Moace aEcoaioTHO 3aKOHHO HaB’a3aTH 
npaHiBHHKOBi BHnaaTy 30 % Bin 3apo6iTHOi naaTH b naTypaabnifi (jrnpMi, 3MycHBHiH 
ninKoii rpoHbiiy HOMy npo(})cniaKy hh hhhhh npepcTaBHHpbKHH npapiBHHKiB yicnac- 
TH BHrinHHH JJM HbOrO KOHCKTHBHHH POTOBip, nepeTBOpKHOHH npapiBHHKiB Ha 
oxpeMHX BHpax BHpoSHHpTBa Ha 6e3onnaTHHX ToproBHX areHTiB, aid EypyTb 3My- 
rneHi nonoMaraTH poEoTopaBHaM y peannapii' pemeBHX npopoBoabHHX TOBapiB 
nepeBaacHO HH3bKo'i aicocTi a6o ac KopoTKoro TepMmy cnoacHBaHHa. 

OxpiM Toro, BHeHHH BHpiaae npoEaeMy BCTaHOBaeHHa MmiMaabHoi 3apoSiTHo'i 
naaTH, any BBaacaB HaHCKaapmmoio paa Yapa'i'mi 3 naciB He3aaeacHOCTi. CaMe b pin 
ctjiepi, Ha Horo pyMKy, MoacHa cnocTepiraTH neBHy HepocKOHaaicTb BiTHH3HaHHX 
HopM, BipcyraicTb l'x cniBBinHouieHHa i3 noaoaceHHaMH MiacHapopHHX CTaHpapTiB, 
ax ymBepcajibHHX, Tax i perioHaabHHX. IIoTpeEa y HaHBHipoMy pocaacHOMy piBHi 
(J)i3HHHoro i ncHxiaHoro 3popoB’a e ippHBipyaabHoio Ta noB’a3aHa 3 thm, mo (})i3HH- 
He Ta ncHxinHe 3popoB’a e nepBHHHOio copiaabHoio niHHicTio, Ha ocHOBi aicoi' cjrop- 
MyioTbca, BH3HaqaioTbca h OHimoiOTbca Bci iHuii opieHTHpn i Saara cynacHoro 
cycniabCTBa i axa BipoSpaacae SiocopiaabHe 6yTTa aiopHHH. Ee3 Hboro Tieio hh m- 
uiok) Mipoio BTpaaaioTb 3HaHeHHa iHuii pimiocTi, ociciabKH He3popoBa aiopHHa Tax 
hh maKiue oSMeaceHa y cboih (J)i3ioaoriHHiH i copiaabHift aKTHBHOCTi, y cninKyBaH- 
Hi, y noEyTi, y BHSopi Micpa npoacHBaHHa, b ocBiTi, TpypoBiii piaabHOCTi Tomo.Ea 
Siabine, pe e BaaeaHBHM copiaabHHM Ta eKOHOMinHHM hhhhhkom, Bip piBHa axoro 
3HaHHO 3aaeacaTb eKOHOMinm pecypcn, (J)i3HHHHH, pyxoBHHH i MopaabHHH noTeHpi- 
aa cycniabCTBa. BnxopaHH i3 BHme3a3HaHeHoro, BCTaHOBaeHO, mo mpHBipyaabHi 
noTpeSn (iHTepecH) (6 BHnapKiB) nepeBaacaioTb Hap KoaeKTHBHHMH (2 BHnapKH) Ta 
KoneKTHBHO-ippHBipyanbHHMH (1 BHnapoK). 

3.6. KyjibmypHo-dyxoeni nompeGu (iwnepecu) 

IIoTpeSa b ocBiTi e mpHBipyaabHoio i poKa3yeTbca thm, mo caMe 3aBpaKH Hifi y nio- 
Phhh po3umpioeTbca CBiToraap i BOHa (JjopMyeTbca ax ocoSncTicTb. BacTHHa 1 
ct. 13 MiacHapopHoro naKTy npo eKOHOMinm, copiaabHi i KyabTypm npaBa 3axpi- 
naioe HH3Ky 3aco6iB 3apoBoaeHHa noTpeSn b ocBiTi, cepep aKHx: 

1 ) o 6 oB’a 3 KOBicTb i 6 e 3 naaTHicTb nonaTKOBOi ocbIth paa Bcix; 

2) BipKpHTicTb i pocTynHicTb cepepHboi ocBi™ b i'i pi3HHX (jrnpMax, BKaioHaioHH 
npo(})eciHHO-TexHiHHy cepepHio ocBiTy, paa Bcix rnaaxoM Bannaa Bcix HeoSxipHHX 
3axopiB i, 30KpeMa, nocTynoBoro 3anpoBapaceHHa Ee3naaTHo'i ocbIth; 

3) opHaKOBa pocTynHicTb BHipo'i ocBi™ paa Bcix Ha ocHOBi 3piSHOCTeH KoacHO- 
ro, rnaaxoM BacHTTa Bcix HeoSxipHHX 3axopiB i, 30KpeMa, nocTynoBoro 3anpoBa- 
paceHHa 6e3naaTHo'i ocBira; 
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4) 3aoxoHeHHa a6o iHTeHCHijHKania eneMeHTapHoi ocbIth no MoacjinBOCTi n™ 
thx, xto He npoxo^HB hh He 3aKiHHHB noBHoro xypcy nonaTKOBo'i ocbIth; 

5) aKTHBHe npoBe^eHHa po3BHTKy Mepeari niKin ycix CTynemB, BCTaHOBJieHHa 
3aaoBmbHoi CHCTeMH CTHneH^iM i nocTiime nojrinmeHHa MaTepianbHHX yMOB bh- 
KJiaaapbKoro nepcoHany (h. 1 ct. 13). 

IloTpe 6 a SaTbKiB y npiopHTeTi BHSopy BHny ocbIth ana cboi'x ManoJimrix niTefi 
e KOJieKTHBHoio i nocTae TOMy, mo MaHOJiiraa nuTHHa me He ycBinoMJitoe, jikhh Ha- 
BnajibHHH 3 a k;i an m Kpamc o 6 pa™. IIoTpe 6 a y BijibHOMy nocTyni no KynbnypnMX 
LUHHocTen e k oncKTH bh o-ii ihhb inyanbnoio Ta 3’HBJiaeTbCH BiiacninoK cbooohh TBop- 
nocTi Ta 3axHCTy iHTeJieKTyanbHoi BJiacHOCTi. BcTaHOBJieHO, mo iHnHBinyaJTbHi 
(1 BHnanOK), KOJieKTHBHi (1 BHnanOK) Ta iHnHBinyaJlbHO-KOJieKTHBHi (1 BHnanOK) 
noTpeSn (iHTepecH) He nepeBaacatoTb oniti Han onuHMH. 

BHCHOBKH 

I lincyMOByioHH Bee BHKJianeHe, MO/Kiia cKasara, mo: 

- y 3arajibHifi ^eKJiapaHi'i npaB jnonHHH TepMiH «iHTepec» BacHBaeTbca nBini 
( 4 . 4 ct. 23 Ta h. 2 ct. 27), MiatHaponHOMy naKTi npo rpoManaHCbKi i noJiiTH4Hi 
npaBa - 6 pa3iB (nBini y 4. 1 ct. 14, onHH pa3 y 4. 3 ct. 14, ct. 21, 4. 1,2 ct. 22, Miac- 
HaponHOMy naKTi npo CKonoMHtni, conianbm i Kynbrypni npaBa - TepMiH «iHTepec» 
B>KHBaeTbca Tpwni ( 4 . 1 ct. 8 (n. a), n. a, c), a «noTpe6a» - on«H pa3 ( 4 . 2 ct. 11); 

- y nocJiin/KCHHX m i >k ii aponn 0 -npa b 0 bh x aKTax oLibine aKucimoBano yBary caMe 
Ha noTpe6ax (iHTepecax) mnHBinyaJibHHX (20 BHnanKiB); 3a3Ha4atoTbca Taxonc ko- 
jieKTHBHo-iHnHBinyanbHi (14 BHnanKiB) Ta KOJieKTHBHi noTpeOn (mTepecn) (4 bh- 
nanKH). 3a KpHTepieM ctJtepH >KHTTeni>uibHOCTi, b jtKiii BHHHKaioTb Ta icHyioTb 
nioncbKi noTpeOn (iHTepecH), cepen ocTaHHix HaftOmbuiy nHTOMy Bary 3aHMatoTb 
noTpeOn ocoOncTicm (14 BHnanKiB (37%)). J)ani inyTb noTpeOn (iHTepecH) y cijtepi 
coHianbHoro 3axncTy (9 BHnanKiB (24%)), noniTHHHi (6 BHnanKiB (16%)), ckoho- 
MinHi (5 BHnanKiB (13%)), KynbTypHO-nyxoBHi (3 BnnanKH (8%)). 

TaKHM e pe3ynbTaT noTpeSoBoro nocninacemM nepBHHHoi OOHiBCbKo'i Tpiann 
Mimtaponitoro 6ijina npo npaBa jnonnHH. HacKinbKH TaKHH cnoci6 nocjrinateHHa e 
nopenHHM, 6yne bhbbjicho b HacTynmix nocnin>KeHHax. 
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Ceprifi rieTpoBH'i PafuHoisH'i 

AbBiBCbKa Aa6opamopiH npaB aioauhu i ipoMaAHHUHa 
HayKOBO-AOCAiAHUu mcmumym AepucaBHOzo 6yAiBHUu,mea ma MicyeBoio 
caMospRAyBBHHH H aujonaAbHoi aKaACMii npaBOBUx HayK yKpaiHU 

AbBW, yupaihia 


nPABOOEMEfKEHHfl y 3ArAAbHIH 4EKAAPAIJII FIPAB AK34HHH: 
K3PH4HHHHH TA ECTETHHHHH BHMIPH 

AHOTauin. Aumyajibuicmb docnidotceuuH syMoeneua ocoGmteim cmamycoM 3azajibuiu deKjia- 
paifii npae Jimduuu - doKyMeuma, nojiowceuHH hkozo e HopMa.Mii Miotcuapoduozo 36unaeeozo 
npaea ma iiozo 3azaAbHoeu3uamix npuuifunie. Po3ZJind incmumymy npaeoMipuozo odMejHceuuH 
npae Jimduuu hk ejieMenma KOMno3UtfiuHoicmpyianypu flewiapaipido3eoJine nepeocMucnumu 
(pijiococjjcbKi 3acadu 3zadauozo iucmumyrny, HKi 3a36imau 3amnuammbCH no3a yeazom zajiy3e- 
eux mpuduuuux docjiidjtceub. Memom cmammi e euHBJieuuH coifiajibuo-ecmemu'juux 3acad iu- 
cmumymy npaeoMipnux odMeotceHb npae Jimduuu ma ymouueuuH mpuduKo-mexuiHuux oco6jiu- 
eocmeu 3aKpimeuuH 3azajibuux yMoe ix npaeoMipnocmi e /Jeruiapaifii. Memodu docnidotcenuH. 
BuKopucmane y cmammi noeduauun diaJieKinimuozo, cmpyKmypcuiicmcbKozo u zepMeueemun- 
hozo Memodojiozinuux nidxodie do docjiidotceuHH fleKjiapaijii dano 3MOzy emeurnu e ijbOMy 
doKyMenmi coipaJibHo-ecmemimni ctuiadoei iucmumyrny odMeomeub npaemodumi. Pesyjibmamu. 
Odtpyumoeyembcn npunyiyemiH, ufo do ideuuux eumouie iucmumyrny odMeotceub npae jimduuu 
e /JeKJiapaifii uaneoKamb ide'i nepcoucmi3My hk phuoeudy coipanbuoi (pijiococjju KOMyuimapuo- 
zo muny. nepcouaJiicmimuoMy ideajiy coipajibuoi zapMoui'i eidnoeidae npuuipm pieuoeazu 
eijibuozo po3eumKy juodcbKoi ocodoeocmi 3i 36epewceuuHM ifijiicuocmi miei cnijibuomu, nm e 
yMoeow maKozo po3euniKy, a maKooic 63aeMonoe ’H3auocmi npae Jiwduuu ma ri o6oe ’H3Kie. 
/Jemiapaifin 3amiajia 3azajibuy ocuoey Miotcuapoduo-npaeoeux cmaudapmie npaeoodMejHcy’eajib- 
uozo iucmpyMeumapiw, oduau npu ifbOMy lye ue diupepeuipmecuia ecix iiozo ejieMeumie. npuu- 
tfunaMU iucmumyrny odMeotceuuH npae Jimduuu, HKi y MiotcuapoduoMy npaei uadyjiu 3HaueuHH 
yuieepcajibmix, e ix eutuimnuicmb, (ftopMaJibua eu3Haueuicmb ma eunepnuuu nepeniK ifijieu 
odMeoKeub. ffo npuuyunie, eidcymuix y ffemiapai^ii, ane euoKpeMJieuux e iuuiux cvuiadoeux 
MioKuapoduozo 6imH npae jnoduuu, ucuieoicumb «cycnijibua ueodxiduicmb o6Me3tceuuH». 

Kjiio'ioiii cJioBa: o6Me>KeHHJi npaB jiiquhhh, ecTeraKa npaBa, comaJibiiHii nopa/iOK, Danancy- 
BaHM nimrocTCH, coniaJTbna rapMOHiji, ncpconanisM. 


Ceprefi IleTpoBHH PafiHHOBHM 

AbBOBCKax Aa6opamopun npaB hcaobcko u ipaxcAaHUHa 
HayHHO-uccAeAOBameAbCKUu imcmumym zocyAapcmeeHHOio cmpoumeAbcmea 
u MecmHoio caMoynpaBAenuH HayuonaAbuou aKaAeMuu npaeoebix HayK y<.pauHbi 

AbBOB, yKpaUHa 


nPABOOrPAHHHEHHfl BO BCEOEIIJEH 4EKAAPAIJHH FIPAB 
MEAOBEKA: K)PH4HMECKOE H 9CTETHHECKOE H3MEPEHHH 

Amioi auHsi. AKmyaiibHocmb uccnedoeaHun oovciioeuena ocoObiM cmamycoM Bceodufeu de- 
Kjiapayuu npae nejioeem kok doKyMeuma, nojiooiceHUH mmopozo nejmmmcH uopMaMU Meotcdy- 
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uapodnozo odbinnozo npaea u ezo o6ufenpu3HaHHbix npunifunoe. PaccMompenue UHcmumyma 
npcieoMepHOZo ozpammemm npae nenoeexa kcik sneMeuma xoMno3uifuoHHou cmpyKmypu ffe- 
Kjiapaifuu no360Jinem nepeocMbiciiumb fiunocoficxue ocnoebi ynoMnnymozo UHcmumyma, xo- 
mopbie odbmHo ocmammcn 6e3 emmamiH e ompacjieebix mpudunecxux uccjiedoeanmx. U,ejibio 
cmambu mjinemcH ebimjienue coi{uajibHO-3cmemunecxux ocHoe UHcmumyma npaeoMepnbix 
ozpammeHUU npae nenoeexa u ymouHenue mpuduxo-mexmmecxux ocodennocmeu 3axpenjienuH 
o6u(UX ycnoeuu ux npaeoMepuocmu e flexjiapanuu. Memodbi ucaiedoeanuH. Mcnojib3oeaHHoe 
e cmambe conemanue dua/iexmunecxozo, cmpyKmypamicmcKozo u zepMeneemimecxozo Memo- 
donozimecxux nodxodoe x uccjiedoeanwo ffexjiapaipiu no3eoJiiuio odnapyoKumb e smoM doxy- 
Menme coifuaJibHo-3cmemimecxue cocmaejimouyie UHcmumyma ozpammemm npae nenoeexa. 
Pe3ynbmambi. OdocHoebieaemcn npednojiozKenue, mno x udeimbiM ucmoxajvt uncmumyma 
ozpammemm npae nejioeexa e fiexjiapaifuu onwocmiCH uden nepconanuzMa xaxpa3Hoeudnocmu 
coifuajibHou (pujioco(j)uu xoMMyrnimapnozo muna. nepcoHCuiucmunecxoMy udeany coifuajibuou 
zapMonuu coomeemcmeywm npumpmbi paeHoeecun Mezwdy ceododubiM pa3eumueM nenoeene- 
cxou mimiocmnocmu u ifenocnwocmbio cooduyecmea, xejmioufezocx ycjioeueni maxozopa36umun, 
a maxoKe 63aimocen3aHHOcmu npae nenoeexa u ezo o6n3aHHocmeu. ffexjiapaipm 3aJio3Kiuia 
odiifyio ocnoey Meotcdynapodno-npaeoebix cmandapmoe UHcmpyMenmapm npaeoeux ozpanu- 
nenuu, odnaxo npu smoM eme He dufifiepemfupoeajia ecex ezo 3JieMenmoe. TlpumfunaMU UH¬ 
cmumyma ozpammemm npae nenoeexa, xomopue e MeotcdynapodnoM npaee npuodpenu 3Hane- 
Hue ymieepcaJibHbix, neJinmnicH ux ucxjuomune/ibHocmb, fiopuaJibHan onpedenennocmb u uc- 
Hepnbieamupm nepeuenb ijeneu ozpammeHuu. KnpuntfunaM, omcymcmeyroufUM e/Jexjiapaifuu, 
ho eudejieHHbiM e dpyzux cocmaejmioufiix Meztcdyuapoduozo 6wum npae uenoeexa, omHocum- 
ch «o6uiecmeeHHan Heodxodmiocmb ozpammemiH». 

Kjiio'ieBi.ie cJiOBa: orpaimnciiHH npaB nenoncKa, acTCTHKa npaBa, couHantHtra nop h, a ok, 
B3BeniHBaHHe ueHHocTeH, connaaMiaa rapMOHM, nepcoHaaH3M. 
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HUMAN RIGHTS RESTRICTIONSIN THE UNIVERSAL DECLARATION 
OF HUMAN RIGHTS: LEGAL AND AESTHETICA SPECTS 

Abstract. Premordial significance of the research is determined by the special status of the 
Universal Declaration of Human Rights - document, provisions of which are regarded to be the 
norms of the international customary law and its ’ acknowledged principles. Research of the 
legitimate limitations of human rights institution as the element of the composition structure of 
the Declaration allows to rethink philosophical basics of aforementioned institution, that usu¬ 
ally lack attention in the course of branch legal researching. The aim of the article is to find out 
the social esthetic foundations of the legitimate limitations of human rights institution and 
clarification of legal technical particularities of general conditions formulation of the legiti¬ 
macy’ in aforementioned Declaration. Methods of research. Combination of the dialectic, struc¬ 
tural and hermeneutic methodology approaches in the course of the Declaration research allows 
to identify in this document social esthetic elements of the human rights limitation institution. 
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Results. The author argues that ideas of the personalism as the kind of communitarian social 
philosophy are the ideological sources of human rights restrictions institution. The equilibrium s 
principles of the free development of human personality and the preservation of the community’s 
integrity, which are the condition of such development, also the correlation between human 
rights and duties’ are in accordance withpersonalistic ideal of social harmony. The Declara- 
tionlays the foundations for the International Law standards of legal restriction s tools, but it 
had not differentiated all the elements of the mentioned tools. The exceptionality, the formal 
certainty and the exhaustive list of the restriction aims are the Universal human rights restriction 
institution principles in the International law. There is the lack of «the social necessity of the 
restriction» as human rights restriction s principle in The Declaration, but this principle had 
been identified in the other elements of the International Bill of Human Rights. 

Keywords: human rights restrictions, aesthetic of law, social order, balancing of values, social 
harmony, personalism. 

BCTyn 

51 Kictra BH'jnaMcnicTb i caMOTOTomticTb aBitma HafiOmbm pejibetjmo BHaBJiatoTbca 
Ha itoro Me*ax - it,eit Bo6pe BiBOMHH nocTynar BiaJteKTHKH noBHOto Mipoto CTOcy- 
eTbca (j)cnoMcny npaB jhobhhh. 3 ypaxyBaHHBM nboro He bhbho, mo bob HOBiraa 
icTopia JHO^CTBa nocTae icTopieto 6opoTb6H caMe 3a Me*i npaB jhobhhh (a koh- 
KpeTHime - 3a lopHBHHitc taKpiruicinia Ta topH^HHHy iiiTcpiipcTauiio TaKHX Me*) 
[1, c. 14]. CboroBni 3 nan ho pi/niic MatoTb Micu,e tancpcHcniia iHCTHTyTy npaB jho¬ 
bhhh ate Taxoro a6o * HeBH3HaHHa oxpeMHX ocHOBonoJio*HHX JHOBCbXHX npaB, 
am* BHCxyeii ctocobho BH3HaneHHa Me* npaB jnoBHHH h mHHicHO-iepapxinHoro 
cniBBiflHomeHHa iHTepeciB iHBHBmiB Ta cnijtbHOT, - BHCxyeii, Bid 3 nacoM He Tijib- 
kh He BiityxatoTb, a it, naBttaxH, nac bib nacy niBcmnotOTbca [2-6], Taxa CHTyapia 
BH^aeTbca bobojh 3aKOHOMipHoto. Aa*e caMe nHTaHHa npo Me*i npaB jhobhhh bk 
cyS’eKTHBHHX topHBHHHHX npaB e nyHKTOM 3iTKHeHHa peajibHnx copiajibHnx iH¬ 
TepeciB, 3piBHOBa*eHHa bkhx, BJtacHe, it BiBdyBaeTbca nutaxoM o6Me*eHHa npaB 
oxpeMHX oci6 Ta ixHix rpyn [7, c. 234-240; 8, c. 95-96]. 

U,e, BoneBHBb, e nn He HafiSmbui BaroMoto npHHHHOto, 3 oraaBy Ha any aBTopn 
3arajtbHoi BCXJtapaniT npaB jhobhhh (Bam - /Icxaapania, 3/JIIJI) - BOKyMciiTa, no- 
jio*eHHa bkoto b Mi*HapoBHO-npaBOBiit Ta nanionajibniit xoHCTHTyiuiffliit npaxTHpi 
HaSyjtH CTaTyey HopM Mi*HapoBHoro 3BHnaeBoro npaBa Ta itoro 3araabHOBH3HaHHX 
npHHitHniB, He motjih OMHHyTH nHTaHHa npo Me*i Ta o6Me*eHHa npaB jhobhhh. 
OT*e, bk cayuiHO 3a3HanaeTbca cynacmtMH BOCJiiBHHKaMH, «3HaneHHa flexjiapartii 
nojiarae He TijibXH b TOMy, mo BOHa 3aKpinmoe nepejrix 3araabHOBH3HaHHX npaB 
i cbo6ob jhobhhh, aae it cTaHBap™ ixHix o6Me*eHb» [9, c. 97]. 

Y pbOMy nepmoMy BcecBiTHbOMy npaBomoBHHHOMy axTi TeopeTHHHi 3acaBH it 
npaKTHHHi npaBOBi npmmHnH o6Me*eHHa npaB jhobhhh OBep*ajnt JtHiue Hait3a- 
rajtbHimi it nepBHHHi oSpncH. Oanax HeBOorpmoBaTH BOKTpmtanbHoi Ta npHXJiaBHoi 
pojri /(cKBapanii b nHTaHHi BHjiiaHcinia 3arajibHHX 3acaB npaBOMipHoro o6Me*eHHa 
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npaB hiophhh He MoaeHa. CaMe HeoSxipmcTb yTOHHeHHa pie'i poai 3yMOBJiioe axTy- 
aabmcTb pocaipaceHHa lopHpHxo-npHxaapHHX acnexTiB o6MeaeeHHa npaB hiophhh 
b 3flnJI ax y 3B’a3xy i3 Bipo6paaeeHHMH b pbOMy poxyMeffri copiaabHO-(])inoco(])- 
cbXHMH lacapaMH, Tax i y xoHTexcTi nopaabiuoro po3BHTxy iHCTHTyTy npaBOMipHO- 
ro ooMC/XciniH npaB hiophhh b ymBepcaabHHX MiacHapopHHX poroBopax, HapioHaab- 
hhx xoHCTHTypiax Ta npaxrapi i'x 3acTocyBaHHa. cpipocoijicbxi, Teoperaxo-npaBOBi 
n rany3eBi ropHpHHHi acnexTH npo6aeMH Me* Ta oSMeaeeHb npaB hiophhh HeopHO- 
pa30B0 CTaBann npepMeTOM po3raapy ax b yxpa'mcbxoMy, Tax i b 3apy6bxHOMy 
npaB03HaBCTBi (II. M. Pa6moBnn [10], M. I. Ko3io6pa [11], I. C. cpininnoBa [12], 
O. O. Tpoi'nbxa [13], K. G. TpeBpoBa [14], A. G. CTpexaaoB [15], T. B. MiaymeBa 
[16] Ta iH. [17]). B oxpeMnx BHnapxax Taxi po3Bipxn 6e3nocepepHbo CTOcyBaanca 
nnTaHb 3axpinaeHHa 3acap o6MeaceHb npaB hiophhh y ,H,exnapapii' [9] a6o ae Topxa- 
anca i'x BipnoBipHO [18; 19; 20]. BippaxmH Haneaoie 3rapaHHM HayxoBHM npapaM 
i BaroMOCTi pocaipHHpbxoro BHecxy i'x aBTopiB, BBaaeaeMO 3a MoacaHBe 3ayBaaeHTH 
6 pax peTaabHoi yBarn po oxpeMnx CTpyxTypHnx i 3MicTOBnx oeoOanBOCTen Bipo- 
SpaaeeHHa y flexaapapii xoHpenpi'i oOMeaceHb npaB hiophhh. 

1. MATEPIAJIH TA MFTOJI H 

3flIIJI HaaeaenTb po thx noaiTnxo-npaBOBnx poxyMeHTiB, pocaipaceHHa axnx i3 
cyTO raay3eBO-K>pH3HnHHX ni3HaBaabHnx no3Hpiii 3a ponoMoroio cnepiaabHO Ha- 
yxoBoro MeTopoaoriaHoro iHCTpyMeHTapiio Hayx icTopi'i Ta Teopi'i MiaoiapopHoro 
npaBa nn HapioHaabHoro xoHCTHTyninHoro 3axoHopaBCTBa a6o ae i3 nepcnexTH- 
bh pomaTHaHoi' 3araabHo'i Teopi'i npaBa 3HanHoio Mipoio Bate BHaepnye CBifr eB- 
pncTHTHnn noTeHpiaa. Cxa3aHe CToeyeTbca, BoaeBHpb, ax ni3HaBaabHnx 3aco6iB 
ocMncaeHHa ^exaapapi'i b piaoMy, Tax i pocnipaeeHHfl ii oxpeMnx xoHpenTyaabHnx 
eaeMeHTiB. 

3 oraapy Ha pe Moaee CTaHOBHTH iHTepec npepcTaBaeHa y nponoHOBamn CTani 
cnpo6a BnxopncTaHHa (JiinocoiJicbxo-ecTeTHHHHX nipxopiB paa aHaai3y Micpa 3a- 
raabHnx 3acap ponycTHMnx oomchcchb npaB aiopnHn y TexcTi /lexaapapii. IpeTbca 
npo noepHaHHa piaaexTHHHoro, CTpyxTypaaicTCbxoro n rep m cue bthhhoto MeTopo- 
aorinHnx nipxopiB, axe pae 3Mory nopoaaTH oSMeaeemcTb raay3eBoro lopnpnHHoro 
pocaipaceHHa ii BnaBHTn y cnocooi npepcTaBaeHHa b /lexaapapii iHCTHTyTy o6Me- 
>KCHb npaB aiopHHH ccTCTHHiii cxaapoBi [21]. Ilpn pbOMy MCTOpoaoriMiio 3naayiHHM 
e Te, mo ocTaHHi po3xpnBaTHMyTb neBHy copiaabHy ecTeraxy, mo, cbocio aeproio, 
Moaee po3BoanTn 3anponoHyBaTn OHOBaeHe SaaeHHH flexaapapi'i 3 nepcnexTHBn 
epHOCTi icTHHn, 6aara i xpacn [22, c. 526]. 

TaxHM hhhom, 3 ypaxyBaHHaM BnxaapeHnx Bnme 3ayBar, Mema pocaipaceHHa 
Moace 6y™ ct])opMyabOBaHa ax BnaBaeHHa b /lexaapapii cop i a a bn o - c ctcth a n n x 3 a- 
cap iHCTHTyTy npaBOMipHHX o6MeaceHb npaB aiopHHH Ta yTOHHeHHa iopHpHxo-Tex- 
HinHHX ocoohhboctch 3axpinaeHHa 3araabHHX yMOB i'x npaBOMipHOCTi b ^exaapapi'i. 
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2. PE3YJIbTATH TA OErOBOPEHHfl 

2.1. Couia.ibiio-cpLioco(j)cb k i 3acadu odMeoKemn npae Jiwdunu y 3JJ.IIJI 
OKpiM HaiiBa)KJiHBiiiiHX noJiiTHHHoro M npaBOBoro acneKTiB flexjiapaHii, ii npn- 
KMeTHOK) 0 C 06 jlHBicTK) € TBKTOK BHMip eCTeTHHHHH, aXHH CTOCyCTbCa 30 BHilHHb 0 i 
(J)opMH Bnpa>Kcmm n on i t h ko - ii p a b o b o io ceHcy, xoMno 3 Hifii noxyMCHTa Ta 3B ’ a3xiB 
Mine fioro OKpeMHMH eneMeHTaMH. BinnoBizmo no 3anyMy po3po6HHKiB 3/JIIJI, ii 

cxaxTi 6yjio opraHi30BaHO He 3a «ropH30HTajibHHM» npHHmmoM, axoMy BppioBi- 
nano 6 npocTe aminHe HaHH3yBaHHa piBH03HaHHHX npHnnciB a6o >x BHxnany no- 
noixeHb, 3HaHymicTb axnx 3MeHHiyBajiaca 6 Mipoio i'x BmnaneHHa Bin nonaTxy no- 
KyMeHTa, ane HaTOMicTb 3a npocTopoBHM npHiinHnoM opraniianil pyxy hut ana ii 
TeKCTOM «3HH3y noropn». 

L[e yMTOKHHBJiioeTbca iaBnaxn TOMy, mo cTpyxTypa ^eKJiapapii' ynoaioinoeTbca 
noSynoBi aHTHHHoro nopTHKa. Y pbOMy «nopTHKy» ripeaMSyna cnyrye ochoboio 
( cxonaMH); cTaTTi, npHCBancni oxpeMHM npaBaM jhojjhhh, BHKOHyioTb pojib kojioh; 
3HaHeHHa >x Tpbox 3aBepmajibHHX CTaTCH nonarae b TOMy mo bohh yBrnnyioTb co6oio 
bck) i"i 6ynoBy: PeHe KacceH - 3HaHHH 4>paHpy3bKHH npaBHHK Ta onHH i3 aBTopiB 
TeKCTy otfuiiiimoro npoeKTy nboro noKyMciiTa - po-ima/utB npHnncn CTaTCH 28 i 29 
ax «(JipoHTOH» ycboro «nopTHKa» ^exjiapauii. 3 Taxoi nepcneKTHBH cmhcji i npH3Ha- 
neHHa npaBoo6Me>KyBajibHHX npHnnciB ^eKJiapapii' po3xpHBaioTbca b oco6jihbhh 
cnoci6: poiMimcnira mix craTcri narrpHxinin TcxcTy 3yMOBaenc He i'x ManoinaHnic- 
Tio, aae 3arajibHoio JioriKoio «BepTHKajibHo'i» apxiTeKTOHiKH /Icxnapanii, opram3a- 
pieio po3ropTaHHa 3MicTy Bin IlpeaM6yiiH i no 3aBepmeHHa noxyMemra, axe nocTae 
panme hoto BepuiHHOio, am>x xmpeM. 3ayBaacHMO, mo Ha npoTHBary TaxoMy nin- 
xony b MiacHaponnoMy naxTi npo pHBiabHi Ta noJiiTHHHi npaBa (1966) (nani - 
MIlIJ,nn) 3arajibHi npaBoo6Me>xyBaabHi 3acTepeaceHHa BHHeceHi b po3nini II (ctbt- 
Ti 4 i 5), a 3acTepe>xeHHa mono TayMaacnna IlaxTy nonano b pom. V. Y Mi>xnapon- 
HOMy naxTi npo cxonoMinni, coniaabiii Ta xyjibTypm npaBa (1966) (nani - MIlECKn) 
Taxi 3acTepe>xeHHa Taxoac po3MimeHO Ha noHaTxy noxyMema, y n. II (ct. 4), a npaBO- 
TnyManm 3acTepe>xeHHa IlaxTy nonaHO b h. IV 1 . 

IIoai6HO no nononceHb IIpeaM6yaH i nepumx neox CTaTeii ^exjiapapii, Tpn ii 
laBcpuiaabiii cTarri MaioTb ymBepcanbHHH xapaxTep, crocyiOHUcb He oxpeMHX BHaia 
npaB aioaHiin, a laraabniix yMOB ix laiHCiicinm i npmm,HniB my Manama aoKyMcn- 
Ta. CTarra 28 /Icxaapaiiii nporoaomye npaBO ko/Khoi o Ha couiaabiinH i Mi>xnapoa- 
hhh nopanox, npn axoMy npaBa i CBoSonm BHXJianem b mil, MoacyTb noBHicTio 
3aiHCHioBaTHca. PeaabHicTb Ha3BaHHX y J)exnapapii npaB moaHHH noTpe6ye icHy- 
BaHHa 30BHiumix yMOB Ta aieBHX iHCTHTypiHHHX MexaHi3MiB, CTBopeHHX ax Ha 
piBHi oxpeMoro eyeniabCTBa u HapioHajibHoi aepacaBH, Tax i Ha MiamapoaHOMy 

1 y niaroTOBJieHOMy CexpeTapiaTOM OOH npoeKTi naaHy MiacHapoaHoro 6ijuia npaB Jiioamin Bia 
09.06.1947 npHHnunn, aKi CTOcyBaanca o6oB’a3KiB nepea cycniaacTBOM («Duties towards Society») Ta 
oOMeaceHHa npaB (/(Limitation of Rights»), nponoHyBaaoca aara y nonepeaHix CTaTTax (((Preliminary 
articles))) 1 i 2[23]. 

-• 
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piBHi. CyKynHicTb tbkhx yMOB, bkjiiohiio 3i 3raziaiiHMH MexaHi3MaMH, yTBopioe toh 
nopaziox, 3a HaaBHOCTi axoro TijibXH i MoacyTb 6y™ noBHicTio 3niHCHem npaBa 
i cbooozih, BHXJiazicni y ,Zl,exjiapanii - nopaziox, npo axHH y I Ipcawoyai iizieTbca ax 
npo «CBiT, b axoMy jtiozih 6yziyTb Mara CBOOOZiy cams a i nepexoHaHb i 6yziyTb Biabiii 
Bia CTpaxy i Hya<ziH». 3 iHmoro 6oxy, BiacyraicTb phx yMOB yHeMoacjiHBjnoe peani- 
3aniio npaB i cbo6ozi jiiozihhh Ta i'x e(J)exTHBHicTb, npo axy naeTbca y IlpeaM6yai. 
YHacaiaox pboro BizmoBiziHHH coniajibHHH i MianiapoziHHH nopaziox (aHra. social 
and international order) 1 CTae npeziMeTOM nocTiimoi HeoSxizmocTi, npeziMeTOM 
6a30BHX noTpe6 jiiozihhh. 3 ypaxyBaHHaM BCTynHoro noJioaceHHa ^exaapapii npo 
Heo6xiaHicTb oxopoHH npaB jiiozihhh chjioio 3axoHy e niacTaBH CTBepaacyBaTH, mo 
MOBa Mae hth npo nopaziox He TijibXH 3arajibHoconiajibHHH, a h npo iophzihhhhh, 
Biao6paacyBaHHH cborozmi TaxnMH Bxpan mnpoxHMH noHaTTaMH ax npaBOBa zicp- 
acaBa a6o >x BepxoBeHCTBO npaBa. TaxnM hhhom, BHHnxae nporanomeHe y CTaTTi 28 
sui generis cy6’exTHBHe «MeTa-npaBO» npaB jiiqzihhh: ii npaBO Ha TaxHH coniajibHHH 
i MiacHapoziHHH nopaziox, y axoMy MmxyTb 6yTH noBHicTio 3ZUHCHem BHXJiazieHi b 
^exaapapii npaBa i cbo6ozih. lHaxme xaixyun, Moace hthcb Bace npo CBoro poziy 
«npaBO jiiozihhh Ha BepxoBeHCTBO npaBa», b axoMy ocTaHHe nocTae Bace npaBOBHM 
SjiaroM, Tax 6h mobhth, MaxpopiBHa. 

I IcpcnyMOBH zma Taxoro nopazixy, BjiacHe, i oxpecjnoiOTbca b HacTynmn, 29 CTar- 
Ti /icxaapauii. Ohcbhzwo, mo Taxi ncpcziyMOBM MoacyTb 6yTH CTBopeHi mime b thx 
cnmbHOTax, axi 3a6c3ncHyBaTHMy rb jraziannii BHme nopaziox. OopMyBanna jiiozihho- 
iieHTpnHHoro nopazixy (ax, 3peniToio, 6yzib-axoro nopazixy B3arajii) nepeHOCHTb 
peHTp Barn Ha coniajibHi nepeziyMOBH 3a6e3neHeHHa xoacHOMy naeHy cnijibHOTH 
MoacaHBOCTeii BinbHoro i noBHoro po3BHTxy. 

Tpn npnnHCH CTaTTi 29 MicTaTb BizinoBiziHo: 

1. BnxiziHHH npHHiiHn icuyaaumi o6oe ’hskw jnoduuu ufodo cniribHomn (aHra. duties 
to the community, (Jip. devoirs envers la communaute). OHToaoriuHHM bhtoxom qhx 
o6oB’a3xiB ax coniaabHoro noBHHHoro cayrye cniabHoraa, xoMyHiTapHa 3yMOBaeHicTb 
po3BHTxy aiozicbxoi ocoooiioci i (aHra. personality, (jip. personnalite), caMe coniaabHe 
cniBOyTTa jnozieH. «KpeziHTopoM» mozio aioziHHH ax Hocia o6oB’a3xiB BHCTynae Ta 
cniabHOTa, yuacnuxoM axoi e aioziHHa.TaxHM hhhom, y /(cKJiapanii nporaaziaioTbca 
3acaziH coiiiaabHoro nepcoHaai3My (He Moaoia BHXjnonaTH, mo BizmoBizmi npnnHCH 
3a3Haan BnaHBy men xaToaHiibxoro (])ijioco(])a npaBa >Kaxa MapiTeHa - aBTopa npani 
«IlpaBa aioziHHH i npnpozme npaBO» [23; 24; 25], xoTpHH, ax BiziOMO, 6yB ozihhm 
3 naiidiabm axTHBHHX nacniisKOMiciT IOHECKO 3 niziroTOBXH npoexTy ^Icxaapanii 
[18, c. 1155-1156; 26]. XpHCTHaHCbxo-ai6epaabHa nporpaMa MapiTeHa ocTaTOHHO 
cxaaaaca B>xe b 30-i poxn MHHyaoro CTopinua [27; 28; 29; 30]. IlepcoHaaicTHHHa 
KOHiicmiia MHcaHTeaa, po3BHHyTa y iioro pooo i i «lHTerpaabHHH ryMaHi3M» (1936) 

1 <I>paHqy3bKHH TexcT fleBoiapaqii MicTirn, aemo mine <J>opMyjnoBamM: «Toute personne a droit a 
ce que regne, sur le plan social et sur le plan international, un ordre tel que les droits et libertes enonces 
dans la presente Declaration puissent y trouver plein effeta. 
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i 6iabiu rri3Hix npapax, npoTHCTaBaaBca 6c3ayxoBnoc'ii 3axoay h kom y i i i cth 411 o m y 
TOTaniTapH3My mk a bom inocracmi KpH3H ryMaHicTHHHoi xyabTypn. 3anponoHOBaHHH 
MapiTeHOM copiajibHHH ipeaa ncpcaoanaB KopnopaTHBHC cmBpooi niHUTBO ampeS, 
HaaeacHHX ao pi3HHX cycninbHHX npomapKiB (ni/mpneMniB, pobiranxiB Ta iHTeaireH- 
uii) y naiopajiicTHHHOMy eyeniabCTBi, 3aiHCinoBanc 3aaax ninnocTCH «cniabHoro 
6aara» h KinpcBo'f tcicthhhoi opieHTapii. 

OcTaTOHHHH BapiaHT TeKCTy /[exaapauii', BHpobaeHHii b pesynbraii rocrpiix anc- 
Kycifi i KOMnpoMiciB i po3paxoBaHHH Ha nianHcanna npeacTaBHHKaMH pi3HHX aepacaB, 
3i 3po3yMiawx npHHHH yarn He Mir MicTHTH caiaiB 6yub-axoi xoH(})eciHHo'i 3aaHraaco- 
BaHOCTi. IlpoTe, b 0(J)ipiHH0My TexcTi He mtokhb He no6a4HTH neBHHH BipbHTOx 3 a- 
raabimx 3acaa nepcoHaaicTHHHoi coHianbHo'i (f>ijioco(|>ii, naBcaciinx, moiipaB/ia, no3a 
3b’h3kom i3 naanpnpoaiiHM a>KcpcaoM i 6e3 Tcacoaorinnoi cxaaaoBoi. lacTbca, no- 
neprne, npo 3a3Ha4eHe b I Ipcaivioyai (|)ynaaMcnTaabnc jiiaacnna aropcbxoi rianocTi, 
BaacTHBoi BciM 4acnaM aioacbxoi ciM’i, a, no-apyrc, npo poiraaayBani noaoaceHHa 
cxaTTi 29. 

TexcT ocTaHHbo'i nopopacye miTaiina npo Te, 4H 6yab-»xa cniabiioTa BnpaBi bh- 
MaraTH Bia cboto naeHa BHXOHaHHa 03Ha4eHHX o6oB’H3xiB. 3aaeaoio Bia o6paHoro 
iHTepnpeTaHiHHoro niaxoay BianoBiab Ha pc nnaainiH Moace 6yTH iHpHBiayaaicTHH- 
hok) a6o >K KOMyHiTapHoio. Tax, M. Iacnaon, HaaaionH, ax BHpaeTbca, ooMC/xyBaab- 
He TayManeHHa CTaTTi 29, Bxa3ye, mo 3riaHO 3 uieio CTaTTeio oSob’jbxh moaHHH 
BHHHxaioTb aninc moao Taxo'i cniabHOTH, b axifi 3a6e3ne4yeTbca Biabiinii i noBHHH 
P03BHT0X ii oeoSoBOCTi [18, c. 1169]. Oanax Taxe po3yMiHHa Ha npaxTHui HaBpaa 
4H Moace 6yTH niacTaBoio pan yBiabHeHHa moaHHH Bia BHXOHaHHa ii' couiaabHHX 
o6oB’a3xiB ao 3’acyBaHHa nHTaHHa npo CTyniHb nepcoHopeHTpHHHOCTi cniabHOTH, 
ao axo'i BOHa naac/XHTb. Epax 03Ha4eHo'i axocTi Moace BnaHBaTH Ha 3MicT i o6car 
TaxHX o6oB 5 a3xiB, oaHax HaBpaa hh cnpoMoaoiHH MopaabHO ii ropHpHHHO BHnpaB- 
aaTH piaxoBHTe 3BiabHeHHa Bia hhx. 

2. 3aeajibHi yjuoeu donycmuMocmi ooMeweuh npu 'idiuaienui npae juodunu, a6o 
ac xpHTepi'i npaBOMipHOCTi nopibHHX obMeaceHb. Taxi yMOBH MoacyTb Ha3HBaTHca 
ai6epaabHHMH npHHU,HnaMH «o6MC/Xcnna oomc/Xciib npaB aioaHHH». CyireBO, mo 
npn pbOMy Heo6xiaHicTb BCTaHOBaeHHa neBHHX obMeacem, («limitations») ax Taxa 
ixoaHHM 4hhom He CTaBHTbca nia cyMHiB, Ha mo, ax BHaaeTbca, Bxa3ye caMe caoBO- 
cnoayneHHa «shall be subject to» («niaaarae»), BacHTe ctocobho «xoacHoro» ax 
cyb’exTa npaB. 

3. 3acmepejK:eiiiiH utodo neo6xidnocmi 3()iiiciteiiHH npae juodumi euKjuonno 3zid- 
ho 3 ifijiHMU i npunifunaMu OOH. Horo Moama po3raaaaTH ax CBoepipHHH npoaB 
m iaxn a p oai i o - n p a bo b o i o xoMyHiTapH3My i - nopaa i3 CTaTTeio 28 3/11IJI - ax peBO- 
aiouiHHe paa MiamapopHoro npaBa BH3HaHHa icHyBaHHa npaBOBoro 3B’a3xy mdx 
oxpeMOio aioaHHOio Ta BcecBiTHboio MiacHapopHoio cniabHOTOio 1 . 


1 y npoeKTax naaHy MiacHapoaHoro 6ijuia npaB aroanHH Bia 04.06.1947 p. Ta Bia 10.06.1947 p., 
niaroTOBaeHHX BiaaiaoM 3 npaB atoaiiHH CexpeTapiaTy OOH. a Taxoacy npoexri Bia 12.06.1947 p., nia- 
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TaKHM hhhom, y ^exaapapii: a) BCTaHOBJieHO yMOBH npaBOMipHOCTi o6Me>xeHb 
npaB i cbo6op atopnHH Ha HapioHaabHOMy piBHi i BopHonac 6) BMiipeHO Miaotapop- 
He oOMeaceHHa npaB atopnHH. TaKHM hhhom, 3aKaapeHO 3araabHy MeTopoaorinHy 
ocHOBy paa 3Haxop>xeHHa OaaaHcy Miac norpeSoto BiabHoro iHpnBipyaabHoro po3- 
BHTKy h cycnijibHHMH noTpe6aMH. U,en OaaaHC 3a6e3nenyeTbca, 3 ophoto Sony, 
BHMoroio BipnoBipHOCTi HapioHajibHHX npaBoo6Me>KyBajibHHX 3aco6iB npnnncy 
nacTHHH ppyroi ct. 29 ^exaapapii, a, 3 iHuioro -3a6opoHoio nopymcnna ymBepcaab- 
hhx MbxHapopHO-npaBOBnx 3acap (aHra. purposes and principles of the United 
Nations; (})p. aux huts et aux principes des Nations Unies) y noBepmpi i hhb ii 14 . 
IlpoTHBary 3acTepe>xeHmo nacTHHH TpeTbo'i ct. 29 CTanoBJiai b npnnncn cTarri 30 
^eKaapapii, axi 3a6opoHatoTb ii TayManeHHa y cnoci6, cnpaMOBaHHH Ha 3HHipeHHa 
(i destruction , la destruction) BHKaapeHnx y hm npaB i cbooop. 

TaKHM hhhom, nocaipoBHicTb Bnxaapy i CMHCJioBe po3ropTaHHa 3aBepuianbHHX 
«axoppiE» /IcxaapapiT BTiatoe B3aeM03B’a30K npaB Ta o6oB’a3xiB b IxHbOMy ippHBi- 
pyaabHOMy n xoaexTHBHOMy, ocooobomv Ta mcTHTypinHOMy BHMipax. T(e 3yMOBJiioe 
piaaexTHHHHH pHTM bhKJ iany 3aBepmajibHHX npHnnciB flexaapapri: nporoaoineHHa 
MeTa-npaBa atopnHH (ct. 28) - Btraiaiiiia o6oB’a3xiB ai op mi it (nacTHHa nepuia ct. 29) - 
npaBOOXopoHHi 3acapn oOMetxeHb npaB hiophhh (nacTHHa ppyra ct. 29) - oOob’jbok 
H aaemtoro jpiitciicniia npaB atopnHH (nacTHHa rpcra CTairi 29) - npaB03a6e3neny- 
BajibHnn cnoci6 TayManeHHa .ZJeKaapapi'i (ct. 30). JIoriKa noOypoBH KOMno3HpiiHtoro 
3aBcpnicnna 32(1 IJI, axe oxpecatoe KOHTypn hoboto CBiTy, Bnpa3HO 3acBipnye taraab- 
Hy CMHCJiOBy cnpaMOBaHicTb ^exaapapii n cayrye kohtckctom, y axHti Mae 6yTH 
BMimcna xoacHa cnTyania OaaaiicyBanna kohkpcthhx iHTepeciB mpnBipa, 3 cymioro 
6oKy, 3 iHTepecaMH iripTpitMaiiiia cycniabHoro it MiacHapopHoro nopapxy, 3 imuoro- 
nopapxy, 3 a aKoro mpnBipyaabHi iHTepecn MoacyTb 6yTH iaOetncncni bvkc aK TnnoBi 
Ta 3 ypaxyBaHHaM jnanyiuocTi i mn nx copiaabiinx iHTepeciB. Xk BHpaeTbca, pa pia- 
aeKTHKa iiipHBipyaabiinx npaB i copiaabiinx o6oB’a3KiB BTiatoe npnTaMaHHy aHTHHHin 
ecTerapi ipcio rapMOHii'. TyT MpeTbca irate npo rapMOHiio copiaabny, axiii y c(|)epi 
npaBa BipnoBipae npnHpnn piBHOBarn piHHOCTen po3BHTKy ocoOncTOCTi n nyoainmix 
piHHOCTen, cniabHoro 6aara [31, c. 158-164]. OTace, pimticmtH acneKT .ZJexaapapii 
po3Boaae noepHara 30BHiniHin, (JtopMaabHO-ecTeTHHHHH BHMip poxyMeHTa h noro 
BHyTpiniHbO-3MicTOBHM, COpiaPbHO-eTHHHHM BHMipOM. 

2.2. laea.ibni 3acadu npaeoMipmeo ooMextceun'x npae Jitodunu e 3JJ.IIJI 
Y nacTHHi ppyrin ct. 29 BMiipeHO 3araabHi npnHpnnn iHCTHTyTy ooMcatcima npaB 
aiopnHH, axi y Mi/xnapoaiiOMy npaBi naOypyTb 3HaneHHa yHiBepcaabHnx. TaxiiMH 
npnHpnnaMH e: 


roTOBJieHOMy CexpeTapiaTOM, 6a30Bnii npimqnn, 3ripHO 3 skhmh jnopuHa Mae He TijibKH npaBa, a h 
o6oB’a3KH mono cycnijibCTBa, ajieHOM axoro BOHa e («man does not have rights only; he owes duties to 
the society of which he forms par»), a Taxoac npiiKMeTHy KOCMonoJiiranHy 3acapy, 3ripHO 3 axoio tnopHHa 
e rpoMaqaHHHOM ax i'i pepxcaBit, Tax i CBiTy («man is a citizen both of his State and of the world») 6yjio 
BMimeHo y TexcTi npeaMdyjm [28; 29; 30], 
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1) BHKJiioHHicTb yMOB BCTaHOBJieHHa oOMOKCiib (cneniajibH0-,ii03Bi.JibHHH npHH- 
min), 3Bi^KH BHiuiHBae 3a6opoHa i'x noninpioBajibHoro TJiyMaHeHHa; 

2) (J)opMajibHa BH3Ha4eHicTb oSMeacemia, BHMora BCTaHOBJieHHa o6MeaceHb 
«3aKOHOM» (aHra. determined by law, 4>p. etablies par la loi ); 

3) BHHepimicTb rrcpcjii xy npaBOMipHHX pmefi BCTaHOBJieHHa ooMOKCiib i npaBO- 
MipHicTb TijibKH TaKHX iimen BCTaHOBJieHHa o6MeaceHb, hk-ot 3a6e3neHeHHa: a) Ha- 
jieacHoro BH3HaHHa i noBarn npaB i cbo6op iHiunx; 6) cnpaBerniHBnx bhmot Mopaai; 
b) i poMancbKoro nopa.ixy; r) 3arajibHoro /io6po6yry b ,t c mo k paran11o m y cycnijibCTBi. 

OTace, 3ri,zmo 3 /lexjiapapieio, cycnijibHHMH iHTepecaMH, axi MoacyTb BnnpaBpo- 
ByBaTH o6MeaceHHa npaB i cbo6o,zi JiKmHHH, e: npaBa i cbo6oph iHumx mopeM; 
6) cnpaBe^JiHBi bhmoth Mopaai; b) rpoMapcbxnn nopapox; r) 3arajibHHH po6po6yT 
(aHra. general welfare, cjip . bien-etre general) y peMoxpaTHHHOMy cycnijibCTBi. 
Ymobho TyT MoacHa BecTH MOBy npo npnBarai («npaBa i cbo6oph imunx JiKmen») n 
ny6jiinHi («bhmoth Mopajii», «rpoMapcbxnn nopapox» i «3arajibHnn po6po6yT») 
oSMeaceHHa npaB jiiophhh. Ilpn HbOMy npaBOMipmcTb nySjiimnx oSMeaceHb 3yMOB- 
jnoeTbca i'x xapa ktc p hcth xa mh ax cnpaBemiHBHX (mono bhmot Mopaai) Ta peMoxpa- 
thhhhx (mopo 3acTepeaceHHa npo 3arajibHHii poSpoSyT (aHra. public order, cjip. 
I’ordrepublic). 3 ypaxyBaHHaM npnnnci b ct. 21 3/11IJI e nijicTaBH npHnycxaTH, mo 
BHMora 7ieMoxpaTH3My cycniabCTBa Moace 6paraca po yBarn Taxoac i npn onmpi 
npaBOMipHOCTi bhmot cycnijibHoi Mopaai Ta rpoMapcbxoro nopapxy. Bxa3aHi ceH- 
coooMca<yBajibHi 03Haxn aoaaixoBO rrinTBcpaacyiOTb npiopnTCT 3aaBJieHHX y /Jexna- 
paHi'i JiiSepajibHHX ninnocTcn i nparaeHHa ii aBTopiB no MaxcHMaabHO MoacjiHBoro 
3a6e3neneHHa iHflHBiayajibHoi CBoSopn oco6h. 

IlopiBHaHHa nepeJiixiB cycnijibHHX iHTepeciB, axi CTaHOBJiaTb JieriTHMHy lopn- 
OTHHy nmcTaBy (MeTy) o6MeaceHHa, HaBeTieHHX, 3 ophoto 6oxy, y CTairi 29 /Jexjia- 
paipi, Ta, 3 iHuioro - b Mia<napo.anHX .loronopax, axi pa30M i3 /Icxaapanieio cxaajiH 
MiacHapoaHHH 6ijuib npaB jho^hhh, BnaBJiae peaxi BipMiHHOCTi Miac hhmh. Taxi 
BiaMiHHOCTi noJiaraioTb, no-nepme, y i o p n a nxo - t c x n i n n o m y poiBcacnni 3arajibHHX 
11pa b oo6 m ca<yBaabiinx 3aca,i i 3acrcpca<ciib mono oxpeMHX npaB i cbooo/i; no-npyrc, 
y BH3HaHeHHi pemo BmMiHHnx JieriTHMHHX pmeii o6MeaceHb pna oxpeMHX npaB 
i cboooh, no-TpcTf:, y Bnjnancnni tbxhx ninei! uuiaxoM xoHxpeTH3aHi'i y Mia<itapo,uiHX 
poroBopax nySjiinHHX imepeciB, axi oxonaioiOTbca noHaTTaM jaranbnoro aoopooyTy 
(aHra. general welfare, (|)p. bien-etre general) y jx c mok paT hhh o m y cycnijibCTBi. 

OxpiM toto, npHXMeTHOio oco6jiHBicTio MIlECKn CTaao 3axpinjieHHa y iioro 
CTaTTi 4 3acTepeaceHHa, 3arajiOM aHaaorinHoro nacTnm 2 CTaTTi 29 /Jexjiapaiiii: 
«/lcpa<aBii, axi 6epyTb ynacTb y HbOMy IlaxTi, BH3HaioTb, mo BmHOCHO KopncryBan¬ 
na thmh npaBaMH, mo i'x Ta hh imna pepacaBa 3a6e3nenye BipnoBrnHO po pboro 
IlaxTy, pana aepacaBa Moace BCTaHOBJHOBaTH TiabXH Taxi 00 Mea<cnna pnx npaB, axi 
BH3HanaioTbca 3axoHOM, i Jirnne ocTuibxn, ocxiabXH pe e cyMicHHM 3 npnpopoio 3a- 
jnaMcnnx npaB, i bhxjhohho 3 mctoio cnpnaTH 3arajibHOMy /loopooyTy b peMoxpa- 
THHHOMy cycnijibCTBi». Ilpn pbOMy Bi/iMinnicTb Miac 3arajibHHMH (|)opiviynaMH npaBO- 
-• 
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oSMeaceHb xoamoro 3 pnx aoxyMeHTiB noaarae, 3 oaHoro 6oKy, y BiacyTHOCTi 
3raaxn b IlaKTi npo mini neriTHMHi iHTepecn, OKpiM 3araabHoro ao6po6yTy b aeMO- 
KpaTHHHOMy cycniabCTBi, a 3 imuoro - y aoaaTXOBOMy BCTaHOBaeHHi Taxo'f yMOBH 
ax cyMicHicTb i3 npnpo,ioio o6Me>KyBaHHX npaB (aHra. only in so far as this may 
be compatible with the nature of these rights; ipp. dans la seule mesure compatible 
avec la nature de ces droit). Ha noraaa aBTopa, Taxnii niaxia e piaxoM BnnpaBaannM, 
ocxiabXH noHarra aaraabiioro aoopooyTy Moace po3raaaa™ca ax Taxe, mo oxonaioe 
JieriTHMHi piai oSMeaceHb, 3raaam y nacraHi 2 ct. 29 3/],nJI, i BiacyTHi y ct. 4 
MnECKn. 

^eKJiapapia npaMO He BHOKpeMJiioe xpnTcpiio cycnijibHoi' ncooxianocTi (nponop- 
piHHOCTi) oSMeaceHHa npaB i CBo6oa ax caMOCTiHHo'i yMOBH iioro npaBOMipHOCTi Ta 
3acaan, noxjiHxaHoi 3a6e3nenyBaTH rapMOHiio npaBOo6Mea<yBaabHHX 3aco6iB i3 
aeriTHMHHMH pijraMH o6MeaceHb. 

OopMyaa nacTHHH apyroi ct. 22 (aHra. solely for the purpose of securing due 
recognition and respect for...) He po3pi3Hae xpHTepi'i aciiTHMiiocii Me™ o 6 mc>xch- 
Ha Ta cycniabHoi Heo 6 xiaHOCTi oOMeaceHHa, to 6 to iioro aoMipHOCTi. OTace, Ha 
BiaMmy Bia 6 mbin ni3Hix aoxyMeHTiB i MiamapoaHHX aoroBopiB y ctjiepi npaB 
i ci5 060 a moaHHH, 3 a TexcTOM nacTHHH apyro'i ct. 22 /lexaapapii ncooxianicTb 06 - 
MeaceHHa y ac m 0 k pama 110 m y cycniabCTBi BHCTynae cacMCHTOM aonycTHMoi' Me™ 
o 6 MeaceHHa, a He eaMOCTiiiHHM xpHTepieM opiHKmaHHa iioro npaBOMipHOCTi. H,eii 
xpHTepiii annic HeaBHO BHXopncTOBycTbca y I IpcaMOyai /Icxaapapii aaa jaHiaacn- 
Ha cycnmbHO-noaiTHHHHX npnnnH npHHHaTTa aoxyMeHTa Ta excnaipHrao - b ii 
«copiaabHHX» ctbttbx 22, 23 i 25 ax Bxa3iBxa Ha xapaxTep i o 6 car 3axoaiB, mo 
MaioTb 6 y™ 3aiiicHeHi aepacaBoio y C(})epax copiaabHoro 3a6e3neHeHHa Ta npapi 
i 3a6e3neneHHa aocTaTHboro acHTTCBoro piBHa. HaTOMicTb yace b MnH,nn ax npax- 
THHHOMy MiacHapoaHO-npaBOBOMy iHCTpyMeHTi pe BaaeaHBe po3pi3HeHHa npoBeae- 
He piaxoM niTxo i HeaB03HanH0 ipoao npaB, 3a(})ixcoBaHHX y CTairax 12, 14, 18, 19, 
21,22: y 3araabmii (})opMyni in conformity with the law and which are necessary in 
a democratic society ((|>p. conformement a la loi (prevues par la loi) et qui sont 
necessaires dans une societe democratique) a 6 o ac y aeipo BiaMiHHHX aHraiiicbXHX 
i (J)paHpy3bXHX cjtopMyaioBainiax, Taxnx ax «are necessary to...», «are necessary 
for...», «strictly necessary»; ((necessaires ponr...». KpHTepiS cycniabHo'i HeoSxia- 
HOCTi o 6 MeaceHHa iMnaipHrao BnxopncTaHO Taxoac b imanx HopMax naxTy: ana 
BH3HaneHHa xpHTepii'B npaBOMipHOCTi o6MeaceHb 3 a yMOB Haa3BHnaiiHoro CTaHy 
(n. 1 ct. 4) Ta ctocobho hh 3 xh miHHX npaB nioaHHH. B MnECKn xpHTepiii Heo 6 - 
xiaHOCTi oSMeaceHHa b aeMoxpaTHHHOMy cycniabCTBi npaMO BnoxpeMaeHO y ct. 8 
b 3B’a3xy i3 npaBOM Ha 06 ’eaHaHHa y npofJmciiiHi cniaxH. 3a3HanHMO Taxoac, mo y 
Cipaxy3bXHX npHHpHnax o 6 MeaceHb i BiacTyniB Bia noaoaceHb MianiapoaHoro nax¬ 
Ty npo pHBiabHi Ta noaiTHHHi npaBa (1984) [32] xpHTepiii Heo 6 xiaHOCTi oOMeaceH- 
Ha po3’acHioeTbca oxpeMO Bia piabOBHX (nyHXT 6 ) xpHTepii'B iioro npaBOMipHOCTi 
(n. 10 po 3 a. 1. A). 


55 




BicHHK HauioHaAbHoi' ai.a,If mII npaeoeux HayK YnpaiHii Tom 25 , JV° 3 , 2018 


-• 

BHCHOBKH 

TaKHM 4HH0M, icHyioTb ni^cTaBH jx xa npnnymeHHa, uio xo ixenHnx BHTOKiB iHCTH- 
TyTy oSMeaceHb npaB xioxhhh b 3flIlJI HaxeacaTb ixe'i nepcoHaxi3My ax pi3HOBnxy 
xoMymTapHCTCbxoi coniaxbHoi (J)ijioco(J)ii. nepcoHaxicTH4HO TpaKTOBaHOMy ixea- 
xy copiajibHoi rapMOHii BixnoBixae npnmmn 36axaHCOBaHOCTi, piBHOBarn luhhoc- 
Ti BmbHoro po3BHTKy oco6HCTocTi 3i 36epe>KeHHaM n BixTBopemiaM pmicHocTi 
Tie'f cnijibHOTH, axa e HeoSxixHoio yMOBOio 3a6e3ne4eHHa Taxoro po3BHTKy, a Ta- 
xoac B3aeMonoB’a3aHOCTi npaB xioxhhh Ta ii copiaxbHHX o6oB’a3xiB. 

CxpyKTypHHH aHajii3 oco6nHBocTen BHpaaceHHa npmmnniB xonycTHMHx npaBo- 
o6Me>xeHb y ,Z],exxapau,i'i 3acBix4ye, mo 3MicT 3acax iHCTHTyTy o6Meacemia npaB 
xioxhhh y nbOMy xoxyMciiTi i (})opMa i'x BHxnaxy MaioTb ecTeTHHHHH BHMip. Cnocio 
excnxixani'i npaBOo6Mea<yBanbHHX npnnnciB flexxapani'i e cxxaxoBOio 3araxbHo'i 
KOMno3HijiHHOi rapMOHii' b noSyxoBi pboro xoxyMeHTa. BoxHonac Taxa no6yxoBa 
xopexioe 3 nepcoHajiicTHHHHMH 3acaxaMH copiajibHoi rapMOHii', BHpaaceHHaM axoi 
3raxam npnnncn cxyryioTb, a copianbHHH ixean xoHCTpyfioBaHoro b ^teKJiapapii 
HOBoro CBiTy BHpaaiaeTbca b rapMOHii' npaBOBin. 

IloJiiTHKO-npaBOBa npnpoxa flexxapam'i 3yMOBHJia Te, mo BOHa 3aKJiajra Jinme 
3arajibHy ocHOBy MiaaiapoxHO-npaBOBHX CTaHxapTiB npaBoo6MeacyBaxbHoro iH- 
CTpyMeHTapiio, oxnax npn pbOMy me He BixXHcfiepeHLUioBana Bcix noro exeMemiB. 
Bn3HaHeHHMH y 3flIIJI npHHimnaMH iHCTHTyTy o6Mea<eHHa npaB xioxhhh, axi y 
MianiapoxHOMy npaBi Ha6yxH 3HaneHHa ymBepcaxbHHX, e BHxaioHHicTb, (jiopMaxb- 
Ha BH3HaneHicTb Ta 3axpnTHH nepexix pixen BCTaHOBxeHHa o6MeaceHb. ,ZI,o exeMeH- 
TiB, He 3rapaHHX y ^exxapapii' h BHOxpeMxeHHX b iHumx cxxaxoBHX MiacHapoxno- 
ro 6ixxa npaB xioxhhh, HaxeaiHTb cycnixbHa Heo6xixmcTb o6Mea<eHHa ax caMO- 
CTiima yMOBa fioro npaBOMipHOCTi Ta 3acaxa, noxxHxaHa 3a6e3nenyBaTH rapMOHiio 
npaBOo6Me>xyBaxbHHX 3aco6iB i3 xeriTHMHHMH pixaMH o6Me>xeHb. 

HacaMxmeim aBTop 3ayBa>xye, mo HaBexem BHme noxoaceHHa MoacyTb CTaHO- 
bhth neBHy TeopeTHHHy piHHicTb xna xocxixHHxiB npo6xeM cjiixococjiii npaBa h 
3araxbHoi' Teopi'i npaBa b acnexTi yTOHHeHHa poxi Jtexxapapil ax nepmoro xoxy- 
MeHTa BcecBiTHboro 3Ha4emia, b axoMy 6yxo BH3Ha4eH0 3araxbHi yMOBH npaBO- 
MipHOCTi o6Meacem> npaB i cbo6ox xioxhhh, a Taxoac y po3pbi BH3Ha4eHHa Hanpa- 
My noxaxbinoro BHB4eHHa BnxnBy (f)ixoco(})i'i nepcoHaxi3My Ha npaBOBi ixe'i, bh- 
paaceHHaM axnx CTaxa 3flIIJI. IleBHa npaxTH4Ha ruHHicTb pnx noxo>xeHb Moace 
B6a4aTHca y MoacxHBOCTi BHXopncTaHHa xxa iopHXH4Ho'i apryMeHTapi'i Haxeaoioro 
6axaHcy npnBaTHnx i ny6xi4HHX iHTepeciB b cyxoBHX pimeHHax y cnpaBax, axi 
CToeyiOTbca npaB xioxhhh Ta i"i ocHOBononoaniHX cbo6ox. 
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OAer 3 iHOBiliOBH l I riailKt BHM 

AbBiBCbKa Aadopamopix npaB aioauhu i ipoMaAXHUHa 
HayKOBO-AOCAiAHUu mcmumym aepxaBHOzo SyAiBHuymBa ma Micu,eBozo 
caMOBpHAyBaHHH HayioHaAbHo'i aKaACMti npaBOBUx HayK y+paiHU 

AbBlB, yKpa'lHa 


nPHPO/lA KOAEKTHBHHX AK)£CbKHX I1PAB 
TAIX CniBBI4HOUJEHHH 3 IH4HBI£yAAbHHMFI nPABAMH 
(y CBITAI 3AFAAbHOi 4EKAAPAIJli' FIPAB AK)£HHH) 

AHOTauiH. AKmyanbHicmb 3HaxodoweHHH onmuMCUibHoeo (ado nputiauMHi 6ijibiu-Memu npu- 
uHRmnozo) danancy MioK mdueidyajibHUMU ma KOJieKmuemiMU jiwdcbKUMU npaeauu 3pocmae 
e cynacnoMy ceimi 3 kodkhum dneM, nacaMneped 3 ozjindy na znodajii3ai{iuHi npoifecu e yinoMy 
ma nomywcuy MizpaifiuHy Kprny 30KpeMa. Memom cmammi e (pijiocotpcbKo-npaeoeuu ma 3a- 
zaJibHomeopemimHuu anajii3 npupodu KoneKmuenux npae ma ix cnieeidnomeHHH 3 mdueidyajib- 
HUMU npaeaMU Kpi3b npu3M.y deox duxomoMiu: HOMiHajii3My it peajii3My, 3 odnozo 6 ok}’, ma 
jiidepanizMy ii KOMynimapu3My - 3 imuozo. Hazojioiueno, iqo poiyMiuuH coifiaiibHoi npupodu 
KOJieKmueHux npae e ceoepidnuM «jiaKMycoeuM nanipifeM», Kompitu dae 3MOzy MapKyeamu 
enxidni docjiidmiifbKi u nonimiiKo-npaeoei no3uifi'imozo hu imuozo aemopa 3a odnieio 3 eu3na- 
najibnux dim cynacnoi tpijiocotfiii npaea Jiiniu po3MeoKyeanHH. Flo odun 6iK i\iei Jiinii 3naxo- 
dnmbCH npudimiUKU nocmyjiamie jiidepani3My i nepeeaotcHo Kopemomnux i3 hum pnnoeudie 
(pijiocotpcbKo-npaeoeozo HOMiHaJii3My, modi hk no imuuu 6iK - anonozemu KOMymmapucmcbKux 
ideu ma eidnoeiduo nocjiidoeHUKU peajiicmunHozo uanpHMy y cjjijiococjjii npaea. 3a3HaneHa 
po3dinoea Jiimn e do neenoiMipu yMoenom. Tlocnyzoeymmicb mepMiHOJioziao MioKHapodnozo 
nydninHozo npaea, mym modkhu eecmu Moey paduie npo dejimimatfiro, anion: npo deMapKaifiw. 
Adotce, no-nepuie, hk eidouo, npaKinimno ne icnye «cmepiuibHO micmux», 6e3 doMiuiOK imuux 
ceimozjindHO-cpijiocofpcbKux meniu, jiidepojiie nu KOMynimapucmie, man como, hk i HOMinajiic- 
mie nu peanicmie. Ta u caMi docniduuKU npae moduHU ne maK nacmo eideepmo caMoidenmu- 
(piKyiombCH, uiniKo 3adeKJiapoeymHU ceo'i euxidni MemodoJiozinm ycmanoeKu. Flo-dpyze, ece- 
peduni H0360HUX euufe (pijiocotpcbKux meniu - 3peiumoio, hk i 6ydb-HKux imuux - icnytomb, 
maK 6u Moeumu, npoMiotcm eapiamnu, HKi, nacmo ne 6e3 neenux na mo nidcmae, Moowymb 
npemendyeamu ado ii naeimb de-(ftaKmo npemendyiomb na cmamyc denKo'i «30Jiomo'i cepedimu» 
Miotc nojiimuKo-npaeoeuMU ma/ado enicmeMOJioziHHUMU KpaiinoufaMu (3zadauM0 eidnoeidno 
«jiidepajibHuu KOMynimapu3M» i «Kom^enmyani3M»). 

KjiroHOBi cjioBa: iir.THBi/iyaiibm npaBa, KOJieKTHBHi npaBa, ymBepcaniY, iro\iii[ann\f, peani3M, 
Jii6epani3M, KOMymTapH3M. 

OAer 3 nHOBbeBHH IlaHKeBHH 

AbBOBCKax Aadopamopux npae neAOBCKa u zpaxAanuna 
HaynHO-uccAeAOBameAbCKUu UHcmumym zocyAapcmBeHHOzo cmpoumeAbcmBa 
u MectnHozo caMoynpasAenux H ayuoHaAbHou aKaAeMuu npaeoBbix HayK y<pauHbi 

Abeos, yKpauHa 

nPHP04A KOAAEKTHBHbIX MEAOBEMECKHX FIPAB 
H HX COOTHOUIEHHE C HH4HBH£yAAbHbIMH FIPABAMH 
(B CBETE BCEOBmEH 4EKAAPAIJHH FIPAB HEAOBEKA) 

AHHOTauHH. AKmyajibHocmb naxodtcdemiR onmuManbHozo (imu, no Kpaimeu Mepe, donee-Me- 
nee npueMJieMOZo) dananca Meowdy undueudyajibHUMU u KOJuieKmuenuMu HenoeenecKUMu 
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npaeaMU pacmem e coepeMennoM Mupe c xaoicdbiM dueM, npeotcde ecezo ynumbimn zjiodajiu- 
3aifuoHHbie npoifeccbi e peJioM u .uouptbiu MUzpaipiOHHbiu Kpimic e nacmHocmu. IfeJibw cmambu 
nememcn cpwiococpcxo-npaeoeou u ofnpemeopemunecxuu auajiu3 npupodbi xojuiexmueubix 
npae u ux coomHowemiH c UHdueudyajibHbiMU npaeaMU CKeo3b npu3My deyx duxomoMiiu: ho- 
MimaJiu3Ma u peanu3Ma, c odnou cmopcmbi, u Jiu6epcuiu3Ma u KOMMyHumapu3Ma - c dpyzoii. 
OmJiieneHO, mno nommauue coifuajibuou npupodbi xojuiexmueHbix npae mmemcn ceoeo6pa3- 
hou «jiaKMycoeoit 6yMaDHjxou», xomopaa daem eo3M03KHocmb Mapxupoeamb ucxodnue uc- 
cjiedoeamejibcme u nojiumuxo-npaeoebie no3uifuu mozo win dpyzozo aemopa no odnou U3 
onpedemmqux dm coepeMennou tpwiocotpuu npaea jiuhuu pa3zpanmemm. Flo odny cmopony 
3mou jiuhuu uaxodamcn cmoponnuKU nocmyjiamoe jiu6epami3Ma u npeuxiyufecmeenno xoppe- 
Jiupyioufux c hum pa3HoeudHocmeu fiujiococpcxo-npaeoeozo H0Munajiu3Ma, mozda xax no 
dpyzyw cmopony - anonozembi KOMMynumapucmcKux udeu u coomeemcmeenHo nocjiedoeame- 
jiu peajiucmuHHozo nanpaeJiemiH e (fnuiocofiuu npaea. OmMeneHnax pa3dejiumeJibHan jiuhuh 
fiejifiemcfi, e u3eecmHou cmenenu, ycjioenou. llojib3yncb mepMimojiozueu Meowdynapodnozo 
nydnuHHozo npaea, 3decb moohjho eecmu peub cnopee o deJiuMumaifuu, neM o deMapxatfUU. 
Bedb, eo-nepebix, xax u3eecnmo, npaxmuuecxu He cyiqecmeyem «cmepiuibHo Hucmbix», 6e3 
npimeceu dpyzux Mupoeo33peHnecxo-<f)UJioco<f)Cxux meneuuu, Jiudepanoe ujiu xoMMynumapu- 
cmoe, mate Dice, xax u HOMunaJiucmoe ujiu peajiuemoe. ffa u comu uccnedoeamem npae ueno- 
eexa ne man naemo ornKpoeenno caMOudenmutpuifupyiomcfi, nemxo dexjiapupyn ceou ucxodmie 
MemodoJiozunecKue ycmanoeKu. Bo-emopeix, enympu na3eaHHbix eeiuie tpujiococpcxux mene- 
huu - e KoneunoM umoze, xax u juodbix dpyzux - cyufecmeyrom, max cKa3amb, npoMeowymoH- 
Hbie eapuanmbi, xomopbie, naemo He 6e3 onpedejienHbix na mo ocuoeaHuu, Mozym npemendo- 
eame ujiu daoxe de-epaxmo npemeudywm ua cmamyc nexomopou «30Jiomou cepeduHbi» 
Mewcdy nojiumuxo-npaeoebiMU u/ujiu onucmeMO.aozuuecxuMU xpaumcmHMU (ecnoMHUM coom¬ 
eemcmeeHHo «jiu6epajibHbiii xojwuyHumapu3M» u «xonifenmyajiu3M»). 

Kjno'ieBbie c.'ioua: Hn/iHBH/iyaiiBnuc npaBa, KOJineKTHBHbie npaBa, ynurscpcanHH, HOMHHa- 
JIH3M, peajIH3M, JIHDCpaHH3M, KOMMyHHT3pH3M. 
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THE NATURE OF COLLECTIVE HUMAN RIGHTS 
AND THEIR RELATIONSHIP WITH INDIVIDUAL RIGHTS 
(IN THE LIGHT OF THE UNIVERSAL DECLARATION 
OF HUMAN RIGHTS) 

Abstract. The urgency of finding the optimal (or, at least, more or less acceptable) balance 
between individual and collective human rights is increasing in the modern world every day, 
first of all, given the globalization processes in general and the strong migration crisis in par¬ 
ticular. The purpose of the article is the philosophical-legal and the general theoretical analysis 
of the nature of collective rights and their relation with individual rights through the prism of 
two dichotomies: nominalism and realism, on the one hand, liberalism and communitarianism 
on the other. It is emphasized that the understanding of the social nature of collective rights is 
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a kind of "litmus test", which makes it possible to mark the initial research and political-legal 
positions of a particular author on one of the defining lines for defining the modern philosophy 
of law. On the one side of this line are adherents of the postulates of liberalism and predomi¬ 
nantly correlated varieties of philosophical and legal nominalism, whereas on the other side 
are apologists of communist ideas and, accordingly, followers of a realistic direction in the 
philosophy of law. This dividing line is, to some extent, conditional. In accordance with the 
terminology of international public law, we can speak of delimitation rather than demarcation. 
After all, firstly, as is known, practically there is no "sterilly pure", without the impurities of 
other ideological and philosophical trends, liberals or communitarians, as well as nominalists 
or realists. Indeed, human rights researchers themselves are not as often self-identifiable by 
explicitly declaring their initial methodological settings. Secondly, within the above-mentioned 
philosophical currents - in the end, like any other - there are, so to speak, intermediate variants, 
which, often not without certain reasons, can claim or even de facto claim the status of some" 
the golden mean "between political, legal and / or epistemological extremes (let us remember, 
respectively, "liberal communitarianism" and "conceptualism"). 

Keywords: individual lights, collective rights, universals, nominalism, realism, liberalism, 
communitarianism. 

BCTyn 

Y itbOMy popi Bee pHBiai30BaHe atoflCTBO Bifl3Hanae ceMHflecaTHpiHHHH toBmeit 
npHHHarra Ta nporoJiomeHHa pcjoaropieio 217 A (III) reHepanbHo'i AcaM6aei' OOH 
Bifl 10.12.1948 p. 3arajibH0i pexaapapii ripaB ;ho,ihhh (flam - 3/JIIJI, ^exaapapia). 
3iiaHymicib pie'i nofli'i, ax, BJiacHe, i caMoi' pexaapapii (axy, flo peui, nana Phm- 
cbKHH iBaH IlaBJio II Ha3BaB «oflHHM i3 HaHBHiflHX Bnpa3iB moflCbKoi coBicTi (human 
conscience ) Harnoro nacy» [1]), hcmokjihbo nepeopiHHTH, HaflTO 3 BiflCTaHi poxiB, 
mo Bate MHHymt Bifl «notaTxy naaHeTapHoro BH3namia ocno b ononoaci ihx npaB 
i CBoSofl moflHHH» Ta «tomkh BiflJiiKy upouccy (|)opMyBanmi y chctcmI Mi>KHapofl- 
hoto npaBa OKpeMoi' rany3i npaB moflHHH» [2, c. 27]. 

OneBHflHO, mo 3flnJI 6yna BifloSpatKeHHaM noJiiTHKO-npaBOBo'i ifleojiorii' Jii6e- 
pajii3My. ToMy (BpaxoBytonn JiiSepajibHHH nocTynaT moflo npiopHTeraocTi iHflHBi- 
fla nepefl kojickthbom) He ahbho, mo BOHa nporonocnjia npaBa oco6n, npaKTHHHO 
3anHniHBiiiH no3a yBaroto npaBa copiajibHnx cnijibHOT. IlpoTe, Ha flyMKy aBTopa, 
Taxi t epMiHo-no hbttb, axi MiciaiBca y ^exjiapani'i, mk-ot « l ociih moflCbxoi ciM’i'», 
«C0BicTb moflCTBa» (IlpeaMOyjia), «b flyci 6paTepcTBa» (ct. 1), «ciM’a» ax «npn- 
poflHnn i ochobhhh ocepeflox cycnijibCTBa» (ct. 16), «BOJia Hapofly» (n. 3 ct. 22), 
«xo>XHa moflHHa, ax naeH cycnijibCTBa» (ct. 22), «flpy>x6a Miac yciMa HapoflaMH, 
pacoBHMH a6o peJiirinHHMH rpynaMH» (ct. 26), «xyjibTypHe atHTTa cycnmbCTBa» 
(ct. 27), «coLtiajibHHH i MiatHapoflHHH nopaflox» (ct. 28), «o6oB’a3xn nepefl cyc- 
nmbCTBOM» (ct. 29), Moanta BBaacara moHaHMeHine «napocTxaMH», axi roTyBaan 
rpyHT flaa po3BHTxy xomienitii' Ta CTBopeHHa peaabHnx MiatHapoflHO-npaBOBnx 
i BHyTpiniHbOflepacaBHHX MexaHi3MiB 3a6e3neHeHHa Ta 3axncTy He annie iHflHBifly- 
anbHHX, a h, BaacHe, xoaexTHBHnx atoflcbxnx npaB. IlpHXMeTHO, mo Ha pto o6cTa- 
BHHy Maiiace Hixoan He 3BepTaaH yBary flocaiflHHXH 3flIIJI. 
-• 
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BnaaeTbca, mo npoSneMH criiBBi/momcnna Mi* iimnBi.TyajibiiHMH Ta xojtcxtmb- 
HHMH BHMipaMH CBmOMOCTi, Mi* 0 C 06 hCTHMH Ta CyCnmbHHMH nepeKOHaHHBMH, 
OflHHHHHHMH Ta TpynOBHMH illTCHnijlMH, OnOJMIliT i II ,T M B i ,T y a .3 b II01 ’ 0 H KOJ1CKTHBHOTO 
b CTpyKTypi ocooHCTOCTi, imepec £0 axnx ocTaHHiM nacoM manno nocHJTHBca y CBi- 
tobm copiajibHm (J>ijroco(|)ii [3-6], (])OKycoM cboto ,aoc.iim*eHHa y <|>ijioco(f)ii npaBa 
(iiacaMncpcm y c[)ijioco(])iT koiiCTMT y ni in io ro npaBa) MaioTb caMe iimMBmyanbiii Ta 
KOJiCKTHBHi jno.TCBR'i npaBa. HnHi aKTyanbHicTb 3iiaxo/i*cmia onraMajibHoro (a6o 
npnHanMHi Smbin-MeHin npHifflaraoro) 6aaaHcy Mi* ipeio mixoTOMinHoio napoio 
npaB 3pocTae 3 xo*hhm .zmeM, HacaMnepe^ 3 oraaay Ha rjio6ajii3apiHHi npopecn 
b pinoMy Ta noTy*Hy Mirpanitniy Kpn3y («He fynniy, ane HaiiTa*4y 3 Kpn3, 3 skhmh 
3iniTOBXHyjiacb GBpona» [7]) 30KpeMa. Y*e npaxTHHHO HexoHTpoJibOBaHHH norix 
6i*eHpiB i3 Cnpi'i, Ipaxy, At^ramcTaHy Ta imuHX, nepeBa*HO MycynbMaHCbXHX, 
KpaiH 3HanHO 3arocTpnB Ha TepeHax GBponeficbxoro CoK)3y icHyxmy me flo toto 
npo6neMy jnxTicTiiia HanioHajibHnx McirranbiiocTCH. y npaBOBOMy BHMipi pa npo6- 
neMa npoaBJiaeTbca y 3iTKHeHHi iHpHBmya.nbHHX npaB i cbo6op i3 xoJiexTHBHHMH 
npaBaMH, axi xyabTHByioTbca b HeeBponencbKnx cycnijibCTBax, mo, 3a BJiynmiM 
bhcjiobom o photo 3 cynacHHX pocmpHHxiB, «CTajio 4H He Han6mbniHM Bnnpo6yBaH- 
hxm paa CBponeHCbKoi chctcmh npaB03a6e3ne4eHHa i npaB03axncTy» [8, c. 212]. 

IlHTaHHaM 3MicTy i npaBOBOi npHpopH k onc kthbhhx npaB Ta lx cniBBipHomeHHa 
3 in.aHBi.ayanbiiHMH mopcbXHMH npaBaMH npncBM4cni npapi Taxnx BiT4H3iiannx Ta 
iH03eMHHX pocjripHHxiB, ax H. BapnaMOBa, P. Be6ep, K. Bacax, K. BeJiMaH, C. Tojk)- 
BaTHH, C. rjiyuiKOBa, O. ^auiKOBCbKa, H. Kanepa, A. MeJibHHX, A. OcnnoB, II. Pa- 
6iHOBH4, G. Perepa. IIpoTe, 3Ba*aio4H Ha cxaapmcTb i 6araTorpaHHicTb 03Ha4eHHX 
nHTaHb, poBopHTbca KOHCTaTyBaTH HaraiibHy noTpe6y b nopajibiHHX HayxoBHX 
po3Bipxax i3 uiei npoSjieMaTHXH. 

Ot/KC, Memow CTairi e c[)moco(])Cbxo-npaBOBHH Ta 3arajibHOTeopeTH4HHH aHani3 
npnpopH KOJieKTHBHHX jnopcbXHX npaB Ta i'x cniBBipHomeHHa 3 iHpHBipyajibHHMH 
npaBaMH xpi3b npH3My pbox pHXOTOMifi: HOMmajii3My M peajii3My, 3 ophoto 6oxy, 
Ta Jii6epajii3My h KOMyHiTapH3My - 3 muioro. 

1. MATEPIAJIH TA MF.TOJI W 

AxcioMaTHHHHM e nono*eHHa, aripno 3 axHM pJia oipHMainia icTHHHHX, to6to Ta- 
khx, mo o6’eKTHBHO Bip6HBaioTb pincmcTb, 3HaHb y npopeci HayKOBo'i piaabHOCTi 
BKpafi ncooxipno poTpHMyBaraca ochobhhx nocTynariB MeTopopori'i - anemia (/re- 
opi'i) npo BHRopncTaHHa nipxopiB i MeTopiB, cnoco6iB i 3aco6iB HayKOBoro pocni- 
p*eHHa. SoKpcxia, ax cnyuiHO 3a3HanaeTbca y BiT4H3iiaiiin jiiTepaTypi, «Ba*JiHBOio 
MeToaoJiori4Hoio bhmotok), mo Mae o6oB’a3XOBO BpaxoByBaTHca b npopeci Hayxo- 
boto ni3HaHHfl o6’exTHBHo'i peajibHOCTi, 30xpeMa npaBOBHX aBHip, e Heo6xipmcTb 
nipxopy po o6’exTa pocnip*eHHa 3 no3Hu;n BpaxyBaHHa ycie'i noBHOTH iloro 03Hax 
Ta 3B’a3xiB, e^HOCTi iioro BHyTpiniHix i 30BHiimrix BmHOCHH, BJiacTHBOCTen, cynep- 
eHHOCTen, axi icHyioTb b peaabHifi aificHOCTi» [9, c. 38]. MeToaoJiorinHy ocHOBy 
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JiaHOl HayKOBOl p03BmXH CTaHOBHTb HH3KB (})mOCO(J)CbKHX, 3araJlbHOHayKOBHX Ta 
cneiiiajibHO-iopHaHHHHX MeToniB ni3HaHHa npaBOBHX bbhiu. 

3oKpeMa, BHKopHCTaHHa manexTHHHoro MeTony yMoacnnBH.no 3 ’acyBaHHa npn- 
pO^H Ta CyTHOCTi KOJICKTHBHHX nKmCbXHX npaB aX aBHIim peaJIbHOl iliHCHOCTi, 
b ^HHaMiui CTaHOBJieHHa n nocTifiHoro po3BHTKy nboro (})eHOMeHy Ta fioro, none- 
KOJiH cyncpGHJiMBOMy, B3aeM03B’a3Ky, B3aeMoai‘i, cniBicHyBaHHi 3 iimiHMH nonrrnxo- 
npaBOBHMH aBHipaMH, HacaMnepen, acHa pin, i3 imiHBmyanbHHMH npaBaMH. 

Y TaxoMy KOHTeKCTi BBaacaeMO 3a nco6xinnc ocoSjihbo naronocHTH, mo, Ha Hamy 
nyMxy, 3 MemodoiioavinoT momai 3opy cynaciii nncxycii npo inanBinyanbni Ta xo- 
jieKTHBHi npaBa, manBiayanbHe Ta cninbHe (3aranbHe) 6jiaro - ax oxpeMi acnexTH 
TpaanpinHoi ana aiajieKTHHHOi (})inoco(})ii npoOneMH cniBBiaHoineHHa 3aranbHoro, 
OCOOHHBOrO H O^HHHHHOTO - CMi aiOTb CBOIM KOpillHHM CTOnmrix CCpCHIIbOBiHHHX 
cnopiB Mine peanicTaMH Ta HOMiHanicTaMH npo npnpoay 3aranbHnx noHaTb - ym- 
Bepcanin [10]. 

>Ik 3a3HanaB BnaaTHnn conionor II. CopoxiH, noHarra «peani3M - HOMmani3M» 
e HanOinbin 3aranbHHMH i (JiyHaaMeHTanbHHMH nepmonpnHijHnaMH, mo neneaTb 
b ocHOBi CHCTeMH icTHHH Ta 3HaHHfl. Einbin toto, Ha hoto ayMxy, «6araTO aKTyajib- 
hhx copiajibHHX npoOneM, ocoSjihbo Taxnx, ax manBiayani3M - xonexTHBi3M, cyc- 
nijibCTBO Ta manBia, ymBepcani3M i cnHrynapn3M, aynee tIcho noB’a3am 3 npo6ne- 
mok) peani3My - HOMmani3My i He MoneyTb 6yra njii^HO aocnianeem 6e3 i'x nonepe- 
flHboro BHpiuieHHa» [11, c. 371]. Ilpn pbOMy npoSneMa «HOMmajii3My - peani3My» 
e He TrnbKH iipooacMOio iHTepnpeTaHil 3aranbHnx noiraTb, ane neprn 3 a Bee - iiiTcp- 
npeTam'i peanbHOCTi, mo no3HanaeTbca 3 i'x aonoMoroio [11 5 c. 385]. 

Y npopeci niaroTOBxn CTaTTi BanennBy pojib Taxone Biairpann nopiBHanbHO- 
npaBOBHH Ta CHCTeMHO-CTpyxTypHHH MeToan - npn aHajimi niaxoaie pi3HHX 
HayKOBpiB no xoncrpyioBanna BH jnaMciib noHarra kojtckthbhhx npaB; (JmpManbHO- 
lopHnHHHHH - y npopeci aocnianeemia KoHCTHTypi'i yxpamn Ta MineHapoano- 
npaBOBHX noKyMcin iB (3aranbHo'i acxnapanii npaB nioannn, KoHBemuT npo 3axncT 
npaB jnonnHH i ocHOBonoJioacHHX CBoSoa Tomo). 

OxpiM toto, ax MeTonn aocnianeeHHa BnxopncTOByBaBca (JmpManbHO-norinHHH 
MeTon i, 30xpeMa, Taxi noro norinm npnnoMH, ax aHanb, CHHTe3, xnacH(})ixania, 
aeayxnia, iimyxnia. 

2. PE3yJIbTATH TA OETOBOPEHHfl 

2.1. ludueidyajibui ma KOJieKmuem npaea: euxidni 3acadu iwnepnpemaijii 
y OijibinocTi ninpynHHxiB n HaBnaabHnx nociSHnxiB i3 3araabHoi' Teopi'i npaBa 
i nepacaBH Ta xoHCTnTypinHoro npaBa BHCBiTJieHHa npoOaeMH onTHMaabHoro cniB- 
BmHomeHHa nie'i nnxoTOMinHoi napn npaB (})oxycyeTbca (a nacTO-rycTO phm h 06 - 
MeacyeTbca) Ha xoHCTaTani'i HaaBHOCTi ccpcn mninx Taxo'i xnacHc|)ixanii, 3a axo'i Bci 
npaBa aionHHn MoacyTb 6y™ po3noniaeHi 3 a cyO’exTHHM cxnanoM 3nincHeHHa - Ha 
indmidyajibrn (3nincmoiOTbca annie onHoocoOoBHMH niaMn - Hanpnxaan, npaBO 
-• 
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Ha CBOOoay BnpaaceHHa nornaaiB, Ha BnxoBanna cboci jihthhh) Ta KOJieKmueni (mo- 
acyTb 6 y™ peajii30BaHi Jinrne cnijibHHMn ainMn ynacHHKiB rpynn HociiB npaBa - Ha- 
npnxnaa, npaBO Ha yTBopeHHa rpoMaacbKnx 06 ’eaHaHb, npoBeaeHHa MiTHHriB, ae- 
MOHCTpapm) [12, c. 25; 13, c. 152; 14, c. 86 ; 15, c. 73]. fl,o Toro ac II. Pa 6 iHOBHH [12, 
c. 25] Ta O. CicaKyH [15, c. 73] BHOKpeMJHOiOTb aoaaTKOBO me n Tax 3BaHi «3Miuia- 
ni npaea» (aaincmoiOTbca bk i n a h b i a y a ji b n hmh , Tax i koji6kthbhhmh aiaMn). I Ipn 
HbOMy acoacn i3 mix aBTopiB npnKJiaaiB «3MimaHHX npaB», Ha acajib, He naBoanTb. 

iHuie BH3HaHeHHa - «KOJieKTHBHi npaBa i CBo6oan jho/ihhh - cyKynmcTb npaB 
i CBo6oa, oco6nHBicTb bkhx nojrarae b MoacnnBOCTi peanmpii i'x rpynoio oci6, ko- 
jieKTHBHo» [ 1 6 ] - hk BnaaeTbca, tok aaJieKe Bia ziocKOHajiocTi i e aoBOJii cnpomeHHM 
po3yMiHHBM 03HaneHoi' KaTeropi'i npaB. flo toto ac neBHe JiorinHe npoTnpinna, (})i- 
jiojiorimy ncy3roaaccnicTb momb yrnearrn HaBiTb y caMin Ha3Bi ny6jiiKapii (« Ko - 
jieKmueni npaBa i CBo6oan jitoduHU»). 

Bijibrn KopeKTHOio Ta rpyHTOBHOio Bnrjiaaae no3npia A. OcnnoBa, bkhh 3a3Hanae: 
«TepMiH (“KOJieKTHBHi npaBa”. - O. II.) Bnrjiaaae tbkhm ace HeBH3HaneHHM, ax i, 
nanpuKnan, «MynbTHKyjibTypani3M», «iacnTnnnicTb», «caMo6yTHicTb», i aonycxae 
bk MiHiMyM n’aTb mo)kjihbhx npoHHTaHb: 1) nmHBmyajibHi npaBa, axi peajii3yKm>- 
CH B KOJieKTHBi, CnijlbHO 3 iHUIHMH JHOflbMH (t. 3B. KOJieKTHBHHH BHMip iliaHBiayaJTb- 
hhx npaB); 2) 3arajibHi (cnijibHi) npaBa jnoauHn i rpoMaaaHHHa ctocobho nnemB 
neBHoi' rpynn; 3) cnepianbrn npaBa, bkhmh BOJioaiiOTb manBian, mo HaJieacaTb ao 
neBHoi' KaTeropi'i (t. 3b. cneniajibHi npaBa); 4) npaBOMoacHOCTi KOJieKTHBHoro 
cyS’exra npaBa - oprannapii; 5) npaBa yMOBHOi a6o CTaTHCTnnHoi rpynn ax Taxo'i 
( X yr - «rpynoBi npaBa»)» [17, c. 81]. 

Ilpn pbOMy iHuia aocJiiaHnpa - K. Pereaa, noroa^yronncb i 3 A. OcnnoBHM, 
pijiKOM cnyuiHO Haronomye, mo 3 ((HannoninpeHininx b lopnannHOMy aHCxypci nia- 
xo;ub no poiyMimia cyraocTi KOJieKTHBHnx npaB Han 6 ijibmy ripaKTnmiy maiymicTb 

Teopi'i npaBa aBJiae niaxia, bkhh po3yMie KOJieKTHBHi npaBa an npaBOMoacHOCTi 
neBHoro rpynoBoro cy6’eKTa». flani BOHa 3a3Hanae: «BianoBiaHO ao pboro niaxoay, 
KOJieKTHBHi npaBa - pe npaBa, axi HaJieacaTb yMOBmn a6o CTaTHCTHmin MHoacnm, 
axi peani3yiOTbca pinoio MHoacnHoio ax TaKoio, axi He e npocToio cyMoio ipanBiay- 
anbHHX npaB oci6, mo BxoaaTb ao pie'i mhoikhhh, a MaioTb axicHO HOBi BJiacTHBOCTi 
(cHHepreTHnHHH e([>eKT), BH3HaHem neBHHMH pijiaMn Ta imepecaMH aaHoro xojiex- 
THBHoro yTBopeHHa. KOJieKTHBHi npaBa MoacyTb 6yTn nopymeHi BiaHOCHO mhokhhh 
b pijioMy, bohh BHMaraioTb neBHoro Biaoco6jreHHa b perjiaMeHTapi'i i CTBopeHHa 
HajieacHoro mcTHTypinHoro cepeaoBnma b HanioHajibHOMy 3axoHoaaBCTBi» [18, 
c. 8]. HaroJioc Ha cuHepaemuHHOMy etfteKmi KOJieKTHBHnx npaB e npnHpnnoBHM 
i Haa3BnnanHO BaacjMBHM MeToaoJiorinHHM noJioaceHHBM, mo Mae 3HanHHH eBpnc- 
thhhhh noTeHpiaji aJia noaaJibinoro aocJiia>KeHHa npnpoan ocTaHHix. 

Y Tin ace (|>ijioco(])CbKiH (a 3 oraaay Ha npeaMeT Harnoro aocJiia>KeHHa, y c[)ijio- 
cofJmbxo-npaBOBin) nnoipHHi, y «3B’a3pi» 3 oannM i3 3aKOHiB aiaJieKTHKH, aKOMy 
3iiaMny yBary npnaiJiaB I . B. cp. TereJib, - 3aKOHOM inaeMiioro nepexoay KijibKicHnx 
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3MiH y axiom, BBaacacMO moxhhbhm i nepcneKTHBHHM po3raaaaTH CHHepriio xoaex- 
thbhhx npaB TaKO>K nia imiiHM KyTOM 3opy - nepe3 npH3My 03HaneHoro BHipe cno- 
py npo ymBepcanii. BiaTax aBTop Haroaomye, mo 3 nepcneKTHBH xpaimix HOMma- 
JliCTCbKHX n03Hpm B npHHIJHni HeMOaCHHBO BH3HaTH i nOaCHHTH CHHeprCTHHHHH 
e(})eKT. Ihluhmh caoBaMH, HaaBHicTb (a6o npHHaHMHi BH3HaHHa neBHHM aocaiaHH- 
kom) ocTaHHboro e apryMeHTOM Ha xopncTb niaxoam, mo Biapi3HaioTbca Bia no- 
CTyjiaTiB iiOMinajii jMy («peaaicTCbxi» a6o ac «xomi;enTyanicTCbxi» inTcpnpcTaniV). 

2.2. OcoQjiueocmi Kopemiuu Mbic men in .mu cymcnoi nojiimuKO-npaeoeoi <piJioco<pii 
i «noKOJiiHHHMU npae» 

Y BmoMiii 3 xmpa 70-x pp. XX ct. xomjemiii K. Bacaxa [19] 6yao 3anponoHOBaHO 
BHOKpeMJieHHa Tpbox noKOJiiHb npaB aioaHHH, axi, Ha fioro ayMxy, cniBBiaHocaTbca 
3 TpbOMa meajiaMH BeaHxo'i (jipaimy jbKoi peBOJUOHi'i: CBOooaa, piBHicTb i oparcp- 
ctbo [20, c. 837]. 

Y KOHUcmm noxoamb npaB hiohhhh oco6hhbv yBary npnaiaeHO npaBaM TpeTbo- 
ro noxoaiHHa. Oanonacno i'x Bnaiacnna lamaao i naiiOLibiiioT kphthkh onoHeHTiB 
pie'i THnojiori'i. K. Bacax Ha3BaB npaBa TpeTboro noxoaiHHa npaBaMH eoaiaapHOCTi. 
Ha iloro ayMxy, npaBa nepmoro i apyroro noxoaiHb BnpaacaioTb HaaMipHHH man- 
BiayaahM i HaBiTb eroi3M, mo nepeaOanae npoTHCTaBaeHHa maHBiaa i eyeniabCTBa. 
npaBa nepmoro noxoaiHHa noKJiHKaHi 3axnmaTn maHBiaa Bia HeHaaeamoro no- 
BoaaceHHa aepacaBH, a npaBa apyroro 3a6e3nenyioTb noMy MoacaHBicTb BHMaraTH 
Bia aepixaBH peani3apii cnepiajibHnx ypaaoBHX nporpaM i3 HaaaHHa copiaabHoi 
niflTpnMKH Ta aonoMorm OaHax npn pbOMy He 6epeTbca ao yBarn, mo ao6po6yT 
jnoflHHH HeMoacjiHBHH 6e3 'll ynacri b acmri cnijibHOTH, ana rmHoro acmra a Ioanna 
noTpeSye He TrnbKH CBoGoam piBHOCTi, a n OpaTepcTBa. npaBa TpeTboro noxoaiHHa 
noKJiHKaHi noaoaaTH aBTOHOMiio oxpeMHX maHBiaiB, aid KOHKypyioTb Miac co6oio, 
i 3a6c3ncnnTH coniaabny coaiaapnicTb, mo ao3BOHHTb nionaM noBHicTio po3xpHTH 
CBin noTeHniaa nuiaxoM cniabHoi ynacTi b coniaabHOMy acmri pi3Hnx cniabHOT, ao 
axnx bohh HaaeacaTb [20, c. 839]. 

3a Taxoro po3yMiHHa «3MicTOBHoro HanoBHeHHa» noxoaim, npaB aioaHHH, ax 
BimaeTbCM, cTaioTb OHCBHanHMH aeaxi xopeaapii mdx ijhmh xoHxpeTHHMn «noxo- 
aiHHaMH npaB» i BH3HanaabHHMH TeniaMH cynacHoi noa ith xo-npa boboT (])iaoco(])i'f, 
axi HeoaHopa30BO 6yan b peHTpi yBarn Hamnx nonepeanix ny6aixapin [21; 22]. 
Oram, BBaacaeMO, He 6yae nepeSiabmemiaM cxa3am, mo npaBa nepmoro noxoaiHHa 
n cboroani 3anMaioTb nonecHe Micpe Ha npanopi ai6epaai3My, a TpeTboro noxoaiH¬ 
Ha - Ha CTarax xoMymTapn3My. LU,o ac ao npaB aioaHHH apyroro noxoaiHHa, caia 
BH3HaTH, mo 3 oraaay Ha npHTaMaHHy im cneumfiixy [23] ocTaHHi aonycxaioTb ax 
HOMmaaicTHTHi, Tax i, b oxpeMHX BHnaaxax, Taxoac i pcaaicTimni inTcpripcTaniT. 
npn pbOMy (|)iaoco(})Cbxi niaBaaHHH 03HaneHoro noxoaiHHa npaB aioaHHH TaaciioTb, 
BoneBHab, ao xoMyHiTapHoro h conioHeHTpHTHoro BHTayManeHHa. 

3 iHmoro 6oxy, b Ham nac aeaxi aBTopn BncaoBaioiOTb ayMxy, npo Te, mo «He- 
aopiabHO BiaHOCHTH xoaexTHBHi npaBa ao npaB aioaHHH, xona 6 i TpeTboro noxo- 
-• 
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jiiHHa. Apace iipeTbca caMe npo KoaeKTHBHi npaBa, to6to npaBa KOJieKTHBy aK 
OKpeMo B3BToro cyS’eKTa, a He oKpeMo'i hiophhh» [24, c. 88]. U,a Te3a BHKJiHKae 
CyMHiBH B 11 KOpeKTHOCTi. BoHa MOaie CBipHHTH npo HeaBHy npHXHJlbHicTb aBTOpa 
Te3H po noaoaceHb Kpaimboro (})inoco(])CbKoro peaabMy, bkhh BBaacae ymBepcaniT 
icHyioHHMH He3aaeacHO Bip peieM (y paHOMy BapiaHTi - KOJieKTHBHi npaBa hIShto 
icHyioTb He3ane>KHO Bip mopeM!). 

3 imnoro Sony, an BHpaeTbca, e papioHaabHe 3epHO b npono3Hpi'i A. KoB6aHa, 
KOTpnn nepeKOHye: «BacHBaHHa TepMiHa “KOJieKTHBHi npaBa hiophhh” b npaBOBiii 
Haypi... e HepopeiHHM, ocnijibKH He BKa3ye caMHx cy6’eKTiB Ta hochb. HaMiabiny 
noBHOTy Bipo6paacae TepMiH «KOJieKTHBHi aiopcbKi npaBa», ani npepcTaBaaioTb 
co6ok> BaacaHBHH iHCTHTyT cynacHoro HapioHaabHoro Ta MiacHapopHoro npaBa» 
[25, c. 109], 

Y pamii po6oTi 3rapaHO no3Hpiio C. roaoBaToro, kotphh b ocTaHHi poKH npnH- 
pnnoBO BHCTynae Ha KopncTb 3acTocyBaHHa caoBocnoayneHHa juodcbKi npaea 3a- 
MicTb «npaBa aiopHHH» [26]. YKa3aHHH pocaipHHK aK apryMeHTapiio Ta noacHeHHa 
CBoei no3Hpi'i 3a3Hanae, ipo «BHcaiB “aiopcbKi npaBa” ... BHCTynae caMOCTiftHoio 
ceMaHTHHHOio opHHHpeio, He e CKaapeHHM noHaTTaM, a e Hepo3KaapHHM i TaKHM, 
ipo po6HTb Haroaoc Ha jiwdcbKocmi npaB, a He Ha TOMy, xmo e HocieM npaB» [26, 
c. 8]. 

3HaKOBHM Ta 6e3yMOBHO He BHnapKOBHM, a TaKHM, ipo nipTBeppacye Ta BopHonac 
(JiopMye HOBy TeHpeHpiio y BiTHH3HaHOMy npaB03HaBCTBi, BHpaeTbca toh (jiaKT, ipo 
TepMiHO-noHaTTa nwdcbKi npaea (iponpaBpa, He 3aMicTb, a nopap, aK CHHOHiM cao- 
BocnoayneHHa «npaBa aiopHHH») CTaB BHKopHCTOByBaTH y cboix nySaiKapiax npn- 
6aH3HO b toh caMHH Hac i 6araTopinHHH onoHeHT C. ToaoBaToro - 3HaHHH pocaip¬ 
HHK «npaBoaiopHHHOi» TeMaTHKH n. Pa6iHOBHH [2; 27]. 

2.3. (PeuoMen KOJieKmuemix npae: denvii cy-iacni imnepnpemanu 
Y CBiTai pocaipacyBaHo'i TeMH aBTop CTBeppacye, ipo piaMeTpaabHO pi3Hi nipxopH 
C. ToaoBaToro Ta II. Pa6iHOBHna po (JieHOMeHy KoaeKTHBHHX npaB noacHioiOTbca 
npHHPHnOBHMH p036iaCH0CTaMH lXHix BHXipHHX CBiTOTaapHO-(])iaOCO(})CbKHX yCTa- 
hobok, i'xHix THniB CBiTO- (a OTace i npaBO-) po3yMiHHa. 

3oKpeMa, neBHa no3Hpia ipopo npo6aeMH ymBepcaaiii BH3Haiae paa Koaoioro 
pocaipHHKa (pe Moace Bip6yBaraca CBipoMO hh HecBipoMO, eKcnaipHTHO hh iMnai- 
Phtho) imui BHxipHi CBiToraapHO-MeTopoaorinHi no3Hpii 3 HaHBaacaHBiumx i Haii- 
npHHpHnoBiuiHX nHTaHb, 30KpeMa h y ctjiepi npaB03HaBCTBa i, BaacHe, Teopi'i h cj)i- 
aocotjiii npaB aiopHHH. 51 k iaiocTpapiio HaBepeMO KpHTHHiii MipKyBaHHa C. Tono- 
BaToro ipopo c|)opMyan, HaBepeHo'f y ct. 23 KoHCTHTypi'i yKpai'HH: «KoacHa aiopHHa 
... Mae o6oB’a3KH nepep eyeniabCTBOM, b aKOMy 3a6e3neHyeTbca BiabHHH i Bce6iH- 
hhh po3BHTOK u oco6HCTOCTi». Ha pyMKy BKa3aHoro aBTopa, «peii npHnnc e Bip- 
TBopeHHaM opHie'i 3 npoBipHHX ipefi Teopi'i noaiTHHHoro a6coaioTH3My» i nancaoiTb 
po «MapKCHCTCbKoi cnapipHHH» [28, c. 104]. BopHonac «npoTHaeacHa lopHpHHHOMy 
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no3HTHBi3MOBi poxTpnHa - npnpopHboro npaBa - 3anepenye HaaBHicTb y juodumi 
o6oB’a3KiB nepep cyeninbCTBOM. Apace Jimdu b MHoacnHi - pe i e cycniJibcmeo» 
[28, c. 104]. Bnxopann 3 norixn pboro ypHBKy, aBTop npnnycxae, mo pnTOBaHnn 
pocjripHnx, Taacironn po nocTynaTiB xpanHboro HOMiHani3My (i BopHonac - po ipeM 
KJiacHHHoro Jii6epajii3My), anpiopi He Moace 6yTH npHXHJibHnxoM xoHpenpii' npn- 
popHoi' npaBocyO’eKTHOCTi xoaexTHBy i kojickthbhhx npaB. BopHonac y KOHTeKCTi 
TeMH Hamoi nySnixapiT He MoaceMO He 3ayBaacnTH, mo 3a3HaneHe nonoaceHHa ct. 23 
KoHCTHTym'i Yxpai'HH e npaKTHHHO SyxBajibHHM janosHHCiniaM i3 h. 1 ct. 29 3/11IJI. 
HeBace ocTaHHa Teac HaneacnTb po «MapxencTCbxoT cnapipnHH» i nponarye ipeT 
«Teopii noJiiTHHHoro a6cojnoTH3My»?! 

B imnin CTaTTi C. TonoBaTHH Haronoinye: «CBponencbxa KoHBeHpia 3 npaB 
jhophhh i npaKTHKa GBponeHCbKoro Cypy 3 npaB jhophhh KaTeropHHHO He BH3HaioTb 
Tax 3BaHHX “KOJieKTHBHHX npaB”. (Ilpo Tax 3BaHi “xonexTHBHi npaBa” ... MoacHa 
pi3HaTHca ... 3 HaBnajibHoro nociOHHxa npo(])ecopa II. Pa6iHOBHna, axnii BBaacae, 
mo icHye “xonexTHBHe 3arajibHocopiajibHe npaBo” y BHrnapi “ocHOBonoJioacHHX 
npaB jnopcbxnx yrpynoBaHb” [12, c. 17], a Taxoac, mo icHyioTb “ocHOBononoacm 
npaBa HapioHanbHnx Men ni HH” [12, c. 37] nn “ocHOBononoacm npaBa jnopcTBa” [12, 
c. 39]; oxpiM pboro, aBTop ponycxae MoacanBicTb icHyBaHHa “xonexTHBHoro cyc- 
ninbCTBa” [12, c. 42], noro HacnpaBpi y npnpopi He icHye)» [29, c. 48]. HaronocnMO, 
mo nacnpaedi TepMma « KOJieKmu 6 He cycni.nbcmeo» (HeBace eyenijibCTBO Moace 6yTH 
HeKOJieKmuBHUM, odnoociSHUM? - O. IJ.) Ha Bxa3amn CTopiHni II. PaSiHOBnn He 
BacnBae (HaTOMicTb TyT HaaBHi TepMmo-noHaTTa «xoJiexTHBHe npaBo cycnmbCTBa» 
Ta «xoJiexTHBHi cyO’exTH cycnmbCTBa»). BipoMO, mo JibBiBCbxnn pocjripHnx Baa- 
rani acopHoro pa3y He BHXopHCTOByBaB Taxe cnoBocnonyneHHa y cboix ny6nixapiax 
hh iipnaioniinx BHCTynax. 

Yci iHuii pHTaTH pincHO xopexrao poBopaTb, mo II. Pa 6 iHOBHH, Ha BipMmy Bip 
cboto onoHeHTa, e BipxpHTHM i nocnipoBHHM npnxnnbHnxoM xoHpenpii' xonexTHB- 
hhx npaB. 3oxpeMa Bm 3a3Hanae: «3aneacHO Bip toto, xoMy caMe (to6to cyO’exTy 
axoro BHpy) HaneacaTb ocHOBononoacm npaBa, xto e i'x HocieM, 6 eHe(]>ipiapoM, po3- 
pi3HaioTbca ocHOBononoacm npaBa BipnoBipHo: a) wdueidyajibni - npaBa jiiophhh 
(mpnBipa) i 6 ) KOJieKmuem (npaBa mopcbxnx cninbHOT Ta oO’epHaHb). (...) /Jo 
ppyroro ac pi3HOBnpy ocHOBononoacHnx jnopcbxnx npaB HaneacaTb: npaBa copianb- 
hhx cnijibHOT (Hapin, copianbHO-exoHOMinHnx xnaciB, CTaTeBnx, bIxobhx, TepnTO- 
piajibHnx Ta Ihhihx yrpynoBaHb, 3peniToio, ycboro neBHoro eyeninbCTBa); npaBa 
copiajibHHX 06 ’epHaHb (omen, rpoMapcbxnx opraHmanin Tomo); npaBa ycboro 
mopcTBa (HaceJieHHa 3eMJii)» [27, c. 16-17]. 

Ihihhmh cnoBaMH, «3aranbHocopianbHe (“npnpopHe”) npaBo icHye He Tinbxn 
ax iHpHBipyajxbHe, “npnBaTHe” (to6to ax npaBa xoacHo'i oxpeMoi' mopnHn), a n ax 
xoJiexTHBHe, nySainHe (to6to ax npaBa cninbHOT, o6’epHaHb, cyeninbCTBa)» [12, 
c. 42]. TyT, ax BnpaeTbca, e neBHi nipcTaBH roBopnTH npo Te, mo no3npi'i pocnip- 
HHxa TaadioTb po peani3My, apace eyeninbCTBO b noro yaBJieHHax (nipTBeppaceHnx 
-• 
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08.01.2018 p. b oco6hct1h po3MOBi 3i mhoio. - O. 11.) - pe HOBa axicTb, hobhh 
(JieHOMeH, ipo axicHO Bippi3HaeTbca Bip MexamnHoi cyMH ippHBipiB, axi iloro cxaa- 
paxm., a cyme «npaBO eyeniabCTBa» He MoacHa 3bophth po cyKynHOCTi, cyMH npaB 
iloro naemB (3rapailMo cHHepreTHHHHil e<])exT). 

LU,e opHa Te3a II. Pa6iHOBHHa Teac y3ropacyeTbca 3 nocTyaaTaMH peaai3My 
(a BopHonac - i ai6epaabHoro KOMyHiTapH3My, BoneBHpb, 3 neBHHMH «BxpanaeHHa- 
mh» noTecTapHoro nipxopy): «aKHio paa peMoxpaTHHHo'i, copiaabHo'i, npaBOBo'i 
pepacaBH HailBHipoio piHHicTio e aiopHHa, to paa xoacHo'i aiopHHH HaHBHHioio co- 
piaabHoio piHHicTio e cycniabCTBO ((JiopMaabHO yocoOaioBaHe pepacaBoio). Apace 
TiabKH “3 pyx” eyeniabCTBa aiopHHa Moace OTpHMaTH yci ochobhI 6aara, KOTpi e 
HeoOxipHHMH paa i'i icHyBaHHa il po3BHTKy» [12, c. 42]. flaa nopiBHaHHa HaBepeMO 
pyMKy KaHapcbKoro pocaipHHxa B. KiMaixn: «”KoMyHiTapHCTH” 3anepeayioTb, ipo 
imepecH cniabHOT MoacyTb 6y™ 3BepeHi po iHTepeciB i'x mpHBipyaabHHX naemB. 
BippaBaTH nepeBary iHpHBipyaabHiii aBTOHOMii e pyfimBHHM paa eniBTOBapHCTB. 
3popoBa cniabHOTa nipTpHMye piBHOBary Miac iHpHBipyaabHHM bh6opom i 3axHCTOM 
cnocoSy acnrra eniBTOBapHCTBa Ta nparae oSMeacHTH MoacaHBOCTi nepmoro nip- 
pHBaTH ocTaHHe» [30, c. 426]. Ihhihmh caoBaMH, 3a6e3neaeHHa npaB i cbo6op ippH- 
Bipa MoacaHBe amue aepe3 po3KBiT BiabHo'i cniabHOTH, po axo'i bIh HaaeacHTb. cpax- 
thhho, pe noaoaceHHa e XBiHTeceHpieio xoMymTapHCTCbxo'i napaparMH. 

Y piaoMy aBTop noropacyeTbca 3 BHxaapeHHMH bhiiic MipxyBaHHaMH abBiBCbxo- 
ro pocaipHHxa, npoTe He MoaceMO He 3BepHyTH yBary il Ha noaoaceHHa, xoTpe bh- 
xanxae 3anHTaHHa: hh He BipxopHTb II. Pa6iHOBHH Bip cboci no3Hpii'? IpeTbca npo 
BHcaoBaeHy hhm Te3y «Yci Hapopn - pe i e, BoneBHpb, aiopcTBO. A60, maxrne xa- 
acynn, aiopcTBO - pe i e iloro Hapopn» [27, c. 16-17]. ToMy MoacHa CTBeppacyBaTH 
npo neBHy HenocaipoBHicTb aBTopa (i HeBpaxyBaHHa hhm CHHepreranHoro e(])exTy), 
apace axipo po3yMiTH cycniabCTBO ax ipocb 6iabuie npocToi' cyMH iloro nnemB (npo 
ipo iluiaoca Tpoxn BHipe), to il aiopcTBO HaBpap hh popiBHioBaTHMe cyMi iloro Ha- 
popiB. 

IIoBepTaioHHCb po aHaahy noraapiB C. ToaoBaToro, HarapaeMO, ipo bIh, ax 
paHirne 3a3Hanaaoca, Taacie po nocTyaaTiB xpailHboro HOMiHaai3My (i BopHonac - po 
ipeil xaacHHHoro ai6epaai3My), e ipeilHHM npoTHBHHXOM xoHpenpii', 3 a iloro BHpa- 
30 M, «Tax 3BaHHX» xoaexTHBHHX npaB. HaTOMicTb caip noropHTHca i3 BHcaoBaeHoio 
ax y pociilcbxiil (B. Bnpxm), Tax i y BiTHmnaniii aiTepaTypi (C. PHMapeHxo) pyMxoio 
npo Te, ipo «nepm 3 a Bee... noTpe6ye yTOHHeHHa, hh cxopiuie neBHoro nepeocMHc- 
aeHHa, ai6epaabHO-mpHBipyaaicTHHHHil ( 3 a 3axipHoio TpapHpieio) nipxip po npaB 
oco6h, xohh Bca yBara 3oeepepaceHa Ha ippHBipi, a npaBa neBHHX cniabHOT (copi- 
aabHHX, HapioHaabHHX, noaiTHHHHx) 3aaHuiaioTbca b Tmi» [31; 32, c. 5]. 

OxpiM Toro, aBTop 3a3Hanae, mo BHXopHCTaHHa C. ToaoBaTHM caoBoenoayneH- 
Ha «aiopcbxi npaBa» (to6to b MHoacHHi) 3aMicTb TepMma «npaBa aiopHHH» Bace ccimo 
no co6i e neBHOio nocTynxoio Ha xopncTb aiSepaabHoro xoMymTapH3My. 

• - 
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BHCHOBKH 

(Trace, mo*hhbo CTBepa*yBaTH, mo po3yMiHHa npnpoaH kojickthbhhx npaB e 
CBoepiflHHM «JiaKMycoBHM nanipu,eM», KOTpnn aae 3Mory MapayBara BHxiam ao- 
CJiiaHHiibKi h noJiiTHKO-npaBOBi no3Hpi'i Toro an mrnoro aBTopa 3 a oanieio 3 BH3Ha- 
aaabHHX, BeJiBMH 3HaaymHX ana cyaacHo'i (J)moco(})ii npaBa aimn po3Me*yBaHHa. 
Ilpn nbOMy no oann oiK pie'i JiiniY 3iiaxonaTbca npnGiannkn nocTyaaTiB ai6epaai3My 
i nepeBa*HO xopeaioionHX i3 hhm pi3HOBHaiB (|>iaoco(})CbKO-npaBOBoro HOMmaai3My, 
Toai ax no imunn 6ix - anoaorera KOMyHiTapncTCbKnx men Ta BianoBiaHO nocai- 
/jobhhkh peanicTHHHoro HanpaMy y <f>iaoco<|>ii npaBa. 

3a3HaneHa po3ainoBa aima e ao neBHo'i Mipn yMOBHOio. IIocayroByionHCb Tep- 
MiHOJiorieio Mi>KHapo^Horo ny6aiaHoro npaBa, TyT MO*Ha paame roBopnTH npo 
aeaiMiTamio, am* npo aeMapKamio. Aa*e, no-nepme, ax BiaoMO, npaKTHHHO He 
icHye, Tax 6n mobhth, «CTepnnbHO ancTHX», 6e3 aoMimoic imunx CBiToraaaHO-(})i- 
noco(})CbKHX Team, aiSepaaiB nn KOMyHiTapncTiB, Tax caMO, ax i HOMmaaicTiB an 
peanicTiB. Ta n caMi aocaiaHHKH npaB aioaHHH He Tax aacTO BiaBepTO caMomaeH- 
TH(|)iKyK)Tbca, aiTKO 3aaeKaapoByioaH cboi BHxiam MeToaoaoriam ycTaHOBKH. Ilo- 
apyre, ycepeanm Ha3BaHnx Bmpe (})moco(J)CbKHx Team - 3peniToio, ax i 6yab-aKHx 
imunx - icHyioTb npoMimri BapiaHTH, aid, aacTO He 6e3 neBHnx Ha Te niacTaB, mo- 
*yTb npcTcnayBaTH a6o n HaBiTb ac-c|>akio npcTcnayiOTb Ha CTaTye acakoi' «3oaoToi 
cepeanHH» Mi* noaiTHKO-npaBOBHMH Ta/a6o enicTeMoaoriaHHMH KpaimomaMH 
(naiipnknaa, «ai6epaabHnn KOMyHiTapH3M» i « KOHpe my aa i 3 m» ). 

OT*e, ana KO*Horo aocniaHHKa npaB aioaHHH neBHa no3Hida moao KaacHHHoi' 
(j)ijioco(|>cbKoi npoSaeMH ymBepcaniii BH3Haaae (u,e MO*e BiadyBaTHca CBiaoMO an 
HecBiaoMO, aBHO an iMnaipHTHo) iHmi CBiToraaaHO-MeToaonoriaHi no3HHi'i 3 Hafi- 
Ba*JiHBiuiHX nHTaHb npaB03HaBCTBa. 

Y pe3yabTaTi aHaamy «3MicTOBoro HanoBHeHHa» noicoaiHb npaB aioaHHH, ax 
BnaaeTbca, CTaioTb ohcbhhhmmh aeaxi Kopenapii Mi* «nokoainnaMH npaB» i TaKH- 
mh BH3HaaajibHHMH TeaiaMH cyaacHo'i noaiTHico-npaBOBoi (})inoco(})ii, ax ni6epani3M 
i KOMyHiTapn3M. Or*e, Ha ayMKy aBTopa, He 6yae nepedinbmeHHaM roBopnTH npo 
Te, mo npaBa aioaHHH nepmoro noiconiHHa n cboroani 3anMaioTb noaecHe Micpe Ha 
npanopi ai6epaai3My, a TpeTboro noiconiHHa (coniaapHCTCbiri) - Ha CTarax KOMym- 
TapH3My. m,o * ao npaB aioaHHH apyroro noiconiHHa, cjiia BH3HaTH, mo 3 ornaay 
Ha npHTaMaHHy im cnepHijiiicy, ocTaHHi aonycKaioTb an HOMmanicTHHHi, Tax i, 
b OKpeMHX BHnaaKax Tano* i peanicTHHHi iHTepnpeTapii. Ilpn pbOMy (JiinocoiJicbici 
niaBaaHHH 03HaaeHoro noiconiHHa npaB aioaHHH Ta*iioTb, BoaeBHab, ao KOMym- 
TapHoro h comou,eHTpHHHoro BHTayMaaeHHa. 

OcKiabKH HHHi ao mapoKO BH3HaHHX ochobhhx KoaeKTHBHHX npaB Hane*HTb 
npaBO pi3HHX cninbHOT Ha 3axncT cboci iaeHTnaHOCTi, oanieio i3 pempanbHHX TeM 
noaaabmoro aocaia*eHHa e npo6aeMaTHKa iaeHTnaHOCTi ax oaniei i3 CHCTeMoyr- 
BopmioaHX KaTeropiii KoaeKTHBHnx npaB. Oco6hhbo piicaBHM pen acneKT e ana 
aocaia*eHHa noaiTHKO-npaBOBnx i (})iaoco(J)CbKO-npaBOBHX npo6aeM Ha MaTepiaai 
-• 
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MyjibTHKyjibTypajibHHX cycninbCTB 3axmHoro CBhy, BHacnmoK npopeciB iMMi- 

rpapii Bin 3ycTpiqi pi3HHX KynbTyp Bm6yBaeTbca jiTKiiciniJi ,mox chctcm uinnocTCH: 

taxi mi oY, mo buxoahtb i3 KOHitemy momnm mk iimitBiaa, i cxi^Hoi, mo po3rji5mae 

jtKmmty nepenyciM ax CKJtanoBy BeroiKoi pomtHH. 
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CsHTOCAaB riaBAOBHM /(o6pflHCbKHH 

AbBwcbKa Aadopamopisi npae aioauhu i ipoMaAHHuna 
Hay kobo-aocaiahuu 'mcmumym AepxcaBHOio SyAiBHuymBa ma Micyeeoio caMOBpnAyBaHHH 

HayioHaAbHo'i axanaMii npaBOBUx HayK YcpaiHU 

AbBlB, yupaihia 

3ArAAbHA 4EKAAPAIJIH I1PAB AK34HHH - FIEPE4BICHHK 
XAPTII OCHOBOnOAOTKHHX I1PAB EBPOnEHCbKOrO COK)3y 

AHOTauin. y crnammi 3diucneno 3aaanbnomeopemimnuii anani3 eruiuey 3aaanbnoiflexnapaipi 
npae nmdumi 1948 p. na cmanoenennn cynacnoi cucmeMU Miomnapodnux aKmie3 npae nmdunu. 
3oxpexia, npocnidxoeano dianexmunHuu 3 b’h30k audk nonoDwennnMu 3aaanbnoi /Jexnapaifii 
npae nmdumi ma Xapmii ocnoeononootcnux npae nmdumi Ceponeucbxoao Cow3y. Bcmanoene- 
ho, ufo 3aKjiadeni e ocnoey 3aaanbnoi /Jexnapaifii npae nmdunu maxi ifinnicni opienmaifii, hx 
aidnicmb nmdumi, 63aeM03ane3wnicmb, nenodinbuicmb (pyndaMenmanbnux npae nmdumi, 
cnpHMoeamcmb ycix xameaopiu npae nmdumi na cmeopeunn naneommix yMoe icnyeannn ma 
po3eumxy indueida, e maxooK 6U3HananbmiMU npuntfunaMU 3axucmy npae nmdunu, 3axnadeni 
y Xapmii ocnoeononoownux npae Ceponeucbxoao Com3y. Toxum huhom, npodeMoncmpoeaHo, 
ufo, 3 odnoao 6oxy, xnmuoei ide’i 3aaanbnoi /Jexnapaifii npae nmdumi e e ifinoMy ideonoainnom 
ocHoeom Xapmii ocHoeononoAKHiix npae, a 3 dpyaoao doxy, nopMU 3a3nanenoiXapmii nxicno 
po36ueammb nonoDKenm 3aaanbnoi/Jexnapaifii OOH, sademenyiouu 3Micmoeny xonxpemu3a- 
ifim npae ma ceodod nmdunu i cmeopmmmt dinbiu etpexinueni nepedyMoeu ix mpudmnoao 
aapanmyeannn. 

KaioHOBi CJioBa: npaBa jiio/ihiih, ri/uiicTb jiio/ihiih, couianbiiHH nporpec, criooo/ia, piiinicTb, 
coJii/iapmcTb. 


CeHTOCAaB IlaBAOBHH A°6pflHCKIIH 

Ab BOBCKax Aadopamopux npae HeAOBexa u ipancnaHUHa 
HayHHO-uccAeAOBameAbCKUu uncmumym zocyAapcmBCHHOio cmpoumeAbcmea 
u MecrriHoio caMoynpaBAenuH H ayuoHaAbHou axaA£Muu npaBOBbix HayK Yxyaunbi 

Absos, yxpauHa 

BCEOBmAH 4EKAAPAIJHH FIPAB MEAOBEKA - nPE4BECTHHK 
XAPTHH OCHOBOnOAOTKHbIX FIPAB EBPOFIEHCKOrO COK33A 

AHHOTauHH. B cmambe ocyufecmenen odufemeopemimecxuu ananu3 enunnim Bceodiyeu JJe- 
xnapaifuu npae nenoeexa 1948 a. na cmanoenenue coepejuennou cucmeMbi Meorndynapodnux 
axmoe no npaeaM nenoeexa. B nacmnocmu, uccnedoeano cyufecmeoeamm diianexmuuecxou 
C6H3U Memcdy nonoMcenuMut Bceodufeii /Jexnapaifuu npae uenoeexa uXapmuu ocnoeononooic- 
nbix npae Eeponeucxoao Com3a. ycmanoeneno, mno 3ano3KenHbie e ocnoeanuu Bceodufeu 
/Jexnapaifuu npae nenoeexa maxue ifennocnbie opuenmupu, xax docmouncmeo nenoeexa, 
63auM03aeucuM0cmb, nepa3denuMocmb (pyudaMenmanbrnix npae nenoeexa, ycmpeMnennocmb 
ecex xameaopuu npae nenoeexa na C03danun Hadneomaufux ycnoeuu eyufecmeoeanun u pa3- 
eumuH undueuda, maxmce HennmmcH cyufecmeennbmu npumptnaMU 3aufumu npae nenoeexa, 
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eonjioufeHHbiMU e Xapmuu ocuoeonojiowcHbix upae Eeponeucxoao Cow3a. Toxum o6pa30M, 
npodeMOHcmpupoeano, nmo, c oGhou cmoponbi, xjuoneebie udeu BceoGuyeu ffexjiapaquu upae 
uejioeexa ocyiqecmejifuom ponb udeojioauuecxou ocuoebi Xapmuu ocHoeonojiODtcHbix npae, a c 
dpyaou cmopoubi, HopMbi maxou Xapmuu xanecmeenno pa3eueawm nonoMceHux BceoGuyeu 
/Jemiapaifiiu OOH, oGecnemtean xoHxpemiaaifuio npae u ceoGod uenoeexa, a maxotce C03daean 
donee 3cjjcpexmu6Hbie npednocujixu ux mpuduuecxoao aapaumupoeamiH. 

Kjiid'ieBhie cjiobu: npaBa acaoBCKa, .hoctohhctbo aeaoBCKa, coiwaabiibiii nporpecc, CBOOona, 
paBCHCTBO, C(XTH,iapilOCTb. 
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Lviv, Ukraine 


UNIVERSAL DECLARATION OF HUMAN RIGHTS - 
PRECURSOR OF THE CHARTER OF THE FUNDAMENTAL RIGHTS 
OF THE EUROPEAN UNION 

Abstract. The article deals with the general theoretical analysis of the Universal Declaration 
of Human Rights influence on the inception and development of the modern system of the inter¬ 
national documents on human rights. Namely, the article makes an indepth research of dialec¬ 
tic relations between provisions of the Universal Declaration of Human Rights and that of the 
Charter of the Fundamental Rights of the European Union. It has been found out, that value 
orientations, laid into basics of the Universal Declaration of Human Rights, namely such as 
human dignity, interdependence, implicit character of fundamental human rights, direction of 
human right at creation of decent conditions of human being existence and development, con¬ 
stitute as well human rights protection principles laid into the Charter of the Fundamental Rights 
of the European Union. There has been highlighted that, on the one side, key ideas of the Uni¬ 
versal Declaration ofHuman Rights form ideological basics of the Charter of the Fundamental 
Rights of the European Union, but on the other side, norms of the mentioned Charter provide 
development of the provisions of the Universal Declaration of Human Rights, thus safeguarding 
concretization of the human rights andfreedoms content, and creating more effective precondi¬ 
tions of their legal protection. 

Abstract: human rights, human dignity,social progress freedom, equality’, solidarity. 

BCTyn 

10 i py/iiitf 1948 p. nicJM pcTcabiioi ninroTOBHoi' pooorH Ta noBiorpnBaaoro 06 - 
roBopemta OKpeMHX CTaren 6yna yponncTO npHHHjrra Ta nporoJiomeHa 3arajibHa 
/IcKaapauia npaB aioannn (,aaai - 3arajibHa /IcKaapania) 48 acp>KaBaM h - HacnaivtM 
OOH [1, c. 459], 

Cboro/iHi .zieHb npnnHaTTfl aaHoro flOKyMeirra, KOTpnfi no3a ycaKHM cyMHiBOM 
ctbb ochobok) cynacmix BcecBiTHboi' Ta perioHaabHHX chctcm 3axncTy npaB jhqzih- 
hh, mopinHO CBHTKyeTbca y BCbOMy CBiTi hk ^eHb npaB JiiojtHHH. 3oxpeMa, 10 rpyzi- 

• - 
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Ha 2018 p. hiopctbo CBaTKyBaTHMe 70-pinna npHHHaTTa 3araabHo'i /Icfoapanii npaB 
hiophhh. H,e He npocTO neproBa pinHHpa, a Haropa BKOTpe BippaTH uiaHy 6e3npe- 
pepeHTHOMy 3HaHemno pboro aKTa pna CTaHOBaeHHa Ta po3BHTKy HOBoro MiacHa- 
popnoro npaBonopapKy, a khh MaB 6 h Ha MailOyTHe yHeMoaca hbhth nopi'i; aid Mann 
Micpc nip nac TipyroT cBiTOBoi BiiiTH. CBaTKyBaHHa 70-pinna 3araabHo'iTleicnapapii - 
Bpaanfi nac pna nepeocMHcaeHHa yace pocarayToro nporpecy y c(J>epi CTBopeHHa 
HaaeacHHX yMOB aonra iHpHBipa; a TaKoac naanyBaTH nopaabiui umaxn BTiacnna 
npaB03axHCHHX ipeaaiB Ta pineil 3araabH0i /IcKaapapi'i npaB hiophhh, nacraHa hkhx 
Bee ipe Ha rnaaxy peanmpi'f. 

71aa YKpaiHH CBaTKyBaHHa 70 pinHHpi 3araabHo'i /lean apapiT npaB hiophhh Mae 
ocoOhhbc 3HaneHHa. I cnpaBa TyT He TiabKH y TOMy, ipo npepcTaBHHKH Topi ipe YPCP 
b OOH 6paan ynacTb y po3po6pi noaoaceHb 3araabHo'i TJeKnapapii. G nipcTaBH bbb- 
acaTH, ipo ipe 3apoBro po nopiM Hpyro'f CBiTOBoi Bin™, ani 6e3nocepepHbo cnpHHH- 
hhhh npHHHaTTa pboro aKTa, yKpaiHCbKi HayKOBpi - BHny ckhhkh iophphhhoto (})a- 
KyabTeTy JIbBiBCbKoro yHiBepcHTeTy c|)ynpaMCHTaabHO poKaannca po (|)op My Banna 
ipeoaori'i Ta chctcmh npaB hiophhh, aai Ha 90% BH3HanHHH 3MicT Ta CTpyKrypy 3a- 
raabHo'i /IcKaapapiT. iMeHa piix HayKOBpiB - l epm JlayTepnaxT Ta Pacjiaab JleMKiH, 
KOTpi y 20-x pp. XX ct. 3po6yBaaH lopHpHHHy ocBiTy Ha TepeHax JIbBiBipHHH. Be3- 
nocepepHbo pe npoaBHaoca y TOMy, ipo onySaiKOBaHa y nepBHi 1945 p. KHHra T. Jla- 
yTepnaxTa «MiaoiapopHHH 6iaab npaB hiophhh» (y aKOMy 6yan BHKaapeHi aBTopcbKi 
npoeKTH caMoro Taxoro Biaaa i cnepiaabHoro opraHy OOH 3 Komponio 3a poTpn- 
MaHHaM pboro aKTa), nepe3 pBa poKH 6yaa po3paHa naeHaM onoaioBaHoi E. Py3BeabT 
po6ono'f rpynn (KOMiTeTy) KoMici'i OOH 3 npaB hiophhh, KOTpiii 6yao popyneHO 
niproTyBaTH npoeKT «MiaaiapopHoro 6iaaa npaB hiophhh» (ni3Hiuie Ha3BaHoro OOH 
«3araabHa Tleienapapia npaB hiophhh») [2, c. 62]. BaacaHBe 3HaneHHa paa ctbhob- 
aemia cynacHoi chctcmh 3axncTy npaB hiophhh TaKoac Mann noraapn P. JleMKma 
(aKHH noBHy lopupiinny ocBiTy 3po6yB y JIbBiBCbKOMy yHiBepcHTeTi y 1921-1926 pp.) 
BiH cthb aBTopoM nepuio'i b icTopii' aiopcTBa KOHpenpii 3aonHHy «reHopHp» h ocho- 
bhhm cniBaBTopoM KoHpenpri OOH npo 3a6opoHy pboro 3aonHHy i BCTaHOBaeHHa 
BipnoBipaabHOCTi 3a iioro BnHHeHHa. (Tlo toto ac pen poKyMem 6yao yxBaaeHO T e- 
HepaabHoio AcaM6aeeio OOH HaBiTb Ha peHb paHiuie, mac 3araabHy Tleienapapiio 
npaB hiophhh, - 9 rpypHH 1948 p.) 

1. MATEPIAJIH TA MFTOJT H 

Abtopom po3raaHyTi neBHi cynacHi acneKTH MiaaiapopHO-npaBOBoro 3axncTy npaB 
hiophhh. Bohh noB’a3aHi 3 npopecaMH lopHpHnHoro rapaHTyBaHHa npaB hiophhh 
y GBponeiicbKOMy Coi03i (paai - GC) - MiaoiapopHoro (])opMyBaHHa, 3 hkhm HHHi 
YapaiHa iiparne no6ypyBaTH ranSoKi napTHepcbKi BipHOCHHH. BipoMO, ipo nepepy- 
mobok) TicHo'i iHTerpapi'i Mine YKpai'noio Ta GC e apanTapia 3aKOHopaBCTBa Hauio'i 
pepacaBH po npaBOBHX CTaHpapTiB GC, 30KpeMa po CTaHpapTiB pie'i yHiKaabHo'i Miac- 
HapopHoi opraHi3api'i y ccjiepi npaB Ta cbooop hiophhh. Abtop 3BepTae yBary Ha no- 
-• 
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piBHajibHy xapaKTepHCTHKy BHxmHHX 3acap 3arajibHoi ^eKJiapaui'i OOH 1948 p. (ax 
aKTa ,iaBiio BmoMoro yxpai'HCbxm lopH/imnnH naypi i npaB03axHCHm npaxrapi) Ta 
npHHpHniB 3axHCTy npaB jhophhh, noxnapeHHX b ocHOBy XapTii ocHOBonoJimxHHX 
npaB CBponeHCbxoro CoK)3y (pari - Xapria GC). Xx BipoMO, 3 Ha6pamMM hhhhoctI 
JIica6oHCbKHM poroBopoM 1 ipypna 2009 p. Xapria GC HaOyna ropHpHHHoi chjih 
ophoto 3 ycTaHOBHHX poroBopiB GC. He3Ba>xaK)HH Ha Te, mo HopMH JlicaOoHCbxo- 
ro poroBopy nepepOanaioTb o6ob’h30k GC npnepHaTHca po KoHBeHpii npo 3axncT 
npaB jhophhh Ta ocHOBonoJioacHHX cbo6op 1950 p. [3, p. 191], i cboto nacy Ha- 
BiTb 6y.no po3po6neHO BipnoBipHHH ,H,oroBip npo npnepHaHHa [4], hhhI HopMH caMe 
XapTii' GC CTaHOBJiaTb ochobhc pacepe.no CTaHpapTiB npaB Ta cbo6op paHoro Miac- 
HapopHoro (})opMyBaHHa [5, c. 112]. BapTO 3ayBaacHTH, mo TinbXH 3a nepninn pin 
nnHHOCTi XapTii GC Cyp GC nocnnaBca Ha ii HopMH nonap 30 pa3iB, a b nncTonapi 
2010 p. Bnepme y CBoeMy pimeHHi aHyjnoBaB nonoaceHHa hh3kh pernaMenriB GC 
Mcpc3 ix cyncpcHnicTb nonoaceHHXM XapTii GC [6]. 

HnHi Cyn GC nocnipoBHO npopoBacye peani30ByBaTH cbo'i' noBHOBaaccnna y cc[je- 
pi 3a6e3neneHHa BipnoBipHOCTi axriB iHCTHTypin GC nonoaceHHaM XapTii GC [7, 
c. 65], (JmpMyioHH BJiacHy cncTeMy CTaHpapriB npaB Ta cbo6op jhophhh, axi Hepipxo 
p o 3 xopa tb e a 3 ycTaneHoio npaxTHKoio GBponencbKoro cypy 3 npaB jhophhh mono 
K>pnpnnHoro rapaHTyBaHHa ophohmchhhx npaB Ta cbo6op jhophhh [8, c. 111-114]. 

IlopiBHaHHa BHxmHHX 3acap 3aranbHoi ,Z],exnapapii npaB jhophhh Ta XapTii GC 
P03B0JiHTb, Ha pyMxy aBTopa, para neBHy opmxy BexTopaM «npaBomopHHHoi» 
cnpaMOBaHOCTi pnx pbox MiacHapopHHX axTiB 3 npaB jhophhh, a OTace, i 6inbiu pea- 
jiicTHHHO BH3HannTH nocnipoBHicTb npHBepeHHa 3axoHopaBCTBa Yxpai'HH y Bipno- 
BiflHicTb 7IO npaBOJHOTIHHHHX CTaHTiapTiB GC. 

B ocHOBy paHoro pocnipaceHHa noxnapeHO rinoTe3y npo Te, mo, 3 ophoto 6oxy, 
xnionoBi ipei 3aranbHoi ^exjiapapii npaB jmmHHH e b pinoMy ipeonorinHoio ocho- 
bok) XapTii ocHOBonoJio>XHHX npaB, a 3 ppyroro 6oxy, HopMH 3a3HaneHoi Xaprii 
axicHO po3BHBaioTb nonoaceHHa 3aranbHoi ^exnapapii OOH, 3a6e3nenyionH 3Mic- 
TOBHy xoHxpeTH3apiio npaB Ta cbo6op niopHHH i CTBopioionH 6inbiu ec|)exTHBHi 
nepepyMOBH ix ropHpHHHoro rapanTyBanna. 

Taxoac ophhm i3 3aBpaHb pocnipaceHHa e 3’acyBaHHa nnTOMoi Barn Bipo6paaceH- 
Ha piHHicHnx opieHTapin, 3axnapeHHX b ocHOBy 3aranbHoi ^texnapanii npaB mopn- 
hh (30xpeMa, Taxnx ax ripmcTb niopHHH, B3aeM03aneanricTb, HenopinbHicTb cjjyHpa- 
MeHTaabHnx npaB jmmHHH, cnpaMOBaHicTb ycix xaTeropin npaB niopHHH Ha ctbo- 
peHHa iiaac/xnnx yMOB icHyBaHHa Ta po3BHTxy inpHBipa) y XapTii ocHOBononoacHHX 
npaB GC. OTace, y CTaTTi 3acTocoBaHO pianexTHHHHH, nopiBHanbHO-npaBOBHH Me- 
toph pocnipaceHHa. Taxi MeToponorinm npnHpnnH, ax HaM BHpaeTbca, po3BonaTb 
m a kcmm an b no peaaicTHHHO oninnTH Ta po3po6nTH isianoiiiany nporpaMy apanTapii 
3axoHopaBCTBa yxpai'HH no iipaBoaioanininx CTaimap i i b GC. 

nnTaHHaM 3MicTy, npaBOBoi npnpopn Ta BnanBy 3araabHoi flexaapapii npaB 
jmmHHH OOH 1948 p. Ha CTaHOBJieHHa cynacHoi MiacHapopHoi chctcmh 3axncTy 
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npaB JllOPHHH npHCBHHem npapi TaKHX BiTHH3HaHHX Ta iH03eMHHX POCJlipHHXiB, XX 
,ZJ. Eanep, E. Epepni, M. EypoMeHCbXHH, M. Raceme, P. KeM, II. PaSiHOBHH. IIpoTe, 
3Ba>KaK)4H Ha cxaapmcTb i 6araTorpaHHicTb o jiiaHCHnx nHTaHb, pobophtbch xoHCTa- 
TyBaTH HarajibHy noipeOy y nopaabHinx HayKOBHx po3Bipxax i3 piei npoOjieMaTHXH, 
30KpeMa b acneKTi BnnHBy 3arajibH0i flexnapapii Ha ipeimy cnpaMOBamcTb Ta npa- 
B03axHCHi npHHpHnH XapTii GC, mo, BJiacHe, i e Memom paHoi CTaTTi. 

2. PE3YJIbTATH TA OETOBOPEHHfl 

2.1. ndicmb jnoduHU hk (pyudciMeum cucmeMu ii npae ma ceo6od 
CnonaTxy aBTopoM oxapaKTepH30BaHO JiiaMCiniH XapTii GC pJia Yxpai'HH. IIo- 
neprne, nepeBamia SmbiuicTb npaB, axi saKpiiurcni y XapTii - pe npaBa jhophhh. 
(Trace, wanna mtokjihboctch jhophhh, axi 3a(|iixcoBani y niii, e Baacan bum pa a thx 
rpoMapaH Yxpai'HH, axi ncpcoyiiaioTb y xpa'max GC a6o ac MaioTb HaMip po hhx 
BHixaTH. I Io-ppyre, HH3xa nojroaceHb panoro poxyMeHTa BHocaTb cyTTerii iiobchh 
b cynacHe po3yMiHHa thx MoacanBOCTCH, xoTpi cxaapaiOTb iHCTHTyT npaB jhophhh, 
a TOMy ananil XapTii' GC e BaaaiHBHM 3 omapy Ha nepcnexTHBH BpocKonaacnna 
xoHCTHTypifiHO-npaBOBoro MexaHi3My oxopoHH i 3axncTy npaB i cbooop aiopnnn Ta 
ipoMapannna b Yxpai'Hi. IIo-TpeTe, noaoaccnna XapTii Bnwanaiorb xpHTepii OHm- 
xh aiaabHOCTi opraHiB GC b ycix cijiepax, 30xpeMa y cijiepi 30BHiiHHboi' noairaxH, 
a OTace, h y BipHocmiax GC 3 ophhm i3 Moro napraepiB Ha CBponeHCbxiH apeHi - 
YxpaiHOK). 

YpeuiTi-peuiT, XapTia GC, ax nocrinno iiiaKpccaioioi b ii i iiopni, - pc He TiabXH 
npaBOTBopnHH axT, pacepeno npaBa. BoHa laKpinaioe Taxoac laraaiaii (|)yiiaaMCHTaab- 
Hi piHHOCTi, BipnoBipHO po axnx CTpyxTypoBaHO peii axT: jnopcbxa ripHicTb, cbo6o- 
pa, piBHicTb Ta cojripapmcTb [9, c. 58]. 3 oraapy Ha pe, ax 3a3HanaeTbca y BiTHH3Ha- 
Hifr aiTcparypi, XapTia GC axicHO ncpeocMHcaioe noaoaccnna KoHBeHpii npo 3axncT 
npaB jhophhh Ta ochobhhx cbo6op 1950 p. Papn GBponn (pajri - KoHBeHpia), bh- 
cyBaioHH Ha nepuie Micpe 3axncT ripHOCTi jiiophhh ax ochobh 3araabHomopcbXHX 
ochobhhx npaB, cbo6op Ta HiHHOCTeH [10, c. 176], Ha BipMmy Bip irnunx perioHajib- 
hhx lopHpHHHHX iHCTpyMeHTiB 3a6e3neneHHa npaB piophhh, XapTia GC npHHpHno- 
bo Hacaipye ipcoaoriio 3araabiioi /Icxaapapii, axpemyioHH caMe Ha ripHOCTi aiopn- 
hh ax ii c[)yiipaMciiTaabiiiH piHHOCTi - caMe Tax, ax saKaapcuo y npcaivi6yni Ta ct. 1 
3araabiioi /Icxaapapii. 

Taxoac ncooxipno 3BepHyTH yBary Ha Te, ipo (|)yiipaMciiTaabiii piHHOCTi, axi bh- 
xopncTaHO b XapTii GC ax xpHTepii rpynyBaHHa npaB aiopniin - ripHicTb, ciiooopa, 
ciipaBcpaHiiicTb, coaipapiiicTb no cyri BipTBopioioTb opHonopapxoBi xaTeropi'i 3a- 
raabiioi /[exjiapapii, Baarri y npeaivioyai pboro axTa: «EepynH po yiiarn, ipo BH3Hamia 
ripHOCTi, axa BJiacTHBa BciM HaeHaM mopcbxoi ciM’i, i piBHHX Ta HeBip ’cmhhx ix 
npaB e ochoboio cboooph, cnpaBcpanBocii Ta laraabiioro Miipy». IIJ,onpaBpa, HopMH 
XapTii GC piaacKTnnno nepeBopaTb pi noHaTTa Ha axicHO 6mbiu bhcoxhh piBeHb 
(]) 0 p m aa bit 0-1 opup 11 m 10 r 0 aaxpinacnna Ta xoHxpeTH3apii, aae pe, Ha pyMxy aBTopa, 
-• 
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BKOTpe nipTBeppacye «rcncTHHiiy» cnopipncnicTb tbkhx aicriB. 3MicTOBHHH Ta CTpyx- 
TypHHH aHajii3 XapTii GC po3BOPae BBaacara, mo b ii ocHOBy (nopimiano 3 imiiHMH 
BcecBiTHiMH Ta perioHajibHHMH iHCTpyMeHTaMH 3axncTy npaB jhophhh) laxjiapcno 
npHHpHnoBO HOBi (])ijioco(])Cbxo-CBiToraapHi 3acapn Ha JiiopHHy, Ta 11 Micpe y CBiri. 
y>KC y npeaM6yni XapTii GC lainaHcno, mo «piopHHa Ta ii iHTepecH - y peHTpi pi- 
ajibHOCTi CoK)3y», a ra. I pboro axTa npaMO iMeHyeTbca «ripmcTb» [10, c. 179]. 

cDopMyjnoBaHHa, «BHBepeHHa» npaB jhophhh i3 noHaTTa jnopcbxoi ripHOCTi 
CBi^HHTb npo BH3HaHHa panoi BJiacTHBOcii jhophhh pacepepoM (cy6 5 ckthbhhm) ycix 
11 npaB, a Taxoac npo nocTynoBe 3pocTaHHa nnTOMOi Barn npnHpnny ryMam3My ax 
cncTeMoyTBopiOBajibHoi 3acapn 3-noMbx mninx npnHpnniB cynacHoro iHCTHTyTy 
npaB jhophhh. CaMe npHHimn ryMaHi3My JieixHTb b ochobI noJioaceHHa npo Te, mo 
jnopHiia e mctoio cycnijibHoro po3BHTKy, a He noro 3aco6oM. Cnemujiixa caMe piei 
3acapH nonarae n y TOMy, mo ocTaHHa nipxpecjnoe cnpaMOBaHicTb iHCTHTyTy npaB 
jhophhh Ha CTBopeHHa yMOB ana 3a6e3neneHHa ymxajibHOCTi xojxhoto OKpeMoro 
jnopcbxoro Oyara, icHyBamia. BnpaeTbca, mo pa iHTerpaTHBHa BJiacTHBicTb npn- 
popn jhophhh - ii ripHicTb, e npmmHnoBO BaacjiHBOio, 30xpeMa, paa noacHeHHa 
(JieHOMeHy «no3HTHBHo'i pHcxpHMiHapii» ax cnepmJiiHHOi' pncn cynacHoi xoHipemiii 
npaB jhophhh. Tax, ra. Ill XapTii' GC «PiBHicTb» Bxpronae npaBOBi HopMH, axi 3 a- 
xpinaioiOTb npaBa piTeii (ct. 24), npaBa Jimrix jnopeH (ct. 25) Ta npaBa oci6 3 (})i3HH- 
hhmh Ta po3yMOBHMH BapaMH (ct. 26). Abtop npHnycxae, mo BTineHa y XapTii' GC 
cynacHa iHTepnpeTauia noHaTTa «ripHOCTi» jhophhh noxjiHxaHa peajri3yBaTH Ha 
npaxTHHi ipeio «coHiaiibHoi xoMneHcapi'i oprarnnHoi HenoBHopniHOCTi jhophhh». 
To6to 3a6e3nenHTH BHJXHBamia, ripHe icHyBaHHa Ta po3bhtox i thx mpHBipiB, xoTpi 
BHacJiipox BpopaceHHX hh HaSyrax Bap noTpe6yiOTb CTBopeHHa cnepiajPbHHX «yMOB 
Ta 3aco6iB» [11, c. 8] - mo 3a6e3nenyioTb I'm «nepeMory, a He nopa3xy b 6opoTb6i 
3a >XHTTa» [12, c. 54-55]. 

2.2. Couianhuo-npupodnuu xapaxmep ma nenodijibHicnib cucmeMU ocHoeonojioaKHux 
npae ma ceo6od juodunu 

BnpaeTbca, mo npaB03axHCHa ipeojioria XapTii GC BHaBJiae cnapxoBicTb i3 BHxip- 
hhmh 3acapaMH (JiopMyBaHHa npaB Ta cbo6op jhophhh, a Taxoac 3 npHHpHnaMH ipe- 
oaoriI 3axHCTy npaB jhophhh, BTineHoi y HopMax 3arajibHoi /Icxaapauii. Xx y no- 
30/Xcnnax XapTii, Tax i y HopMax 3arajibHoi /Icxjiapanii npocjripxoByeTbca ipea 
mopo couiajihuo-npupoduozo xapacmepy npaB jhophhh, axa nepep6anae noipc6y 
ypocxoHaJieHHa npaB Ta cbo6op jhophhh BipnoBipHO po 3MimoBaHHX copiajibHHX 
yMOB. Tax, y a63. 4 npeaM6yjiH 3arajibHoi /lexjiapanii 3a3HanaeTbca: «6epynH po 
yBarn, mo Hapopn 06’epHaHHX HapiM nipTBeppHJiH b CTaTyTi cboio Bipy b ocHOBHi 
npaBa jhophhh, b ripHicTb i niHHicTb jnopcbxoi oco6h i b piBHonpaBHicTb noaoBixiB 
i adHox Ta BHpiuiHJiH cnpna™ coipiajibHOMy nporpecoBi i noJiimueHHio yMOB >XHTTa 
npn 6mbiuiH CBo6opi. 
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Po3raan iHCTHTyTy npaB jnonHHH xpi3b npH3My rinnocri jnonHHH Ta copiajibHO- 
npnponnoio xapaKTepy TaKHx npaB no3Bonae noacHHTH Bin mo By po3po6HHidB Xap- 
Ti'i GC Bin TpanniiinHoro noniJiy npaB jnonHHH Ha «rpoManflHCbxi» ((})i3HHHi n oco- 
SncTicm), nomTHHHi, exoHOMinm, copiajibHi Ta xyjibTypm rpynn i BHXopHCTaHHa 
b pijioMy aKTi 3 a ran b n on 1 on c b k h x MopajibHHX rtoiinTb ax Kprncpi'f xjracH(])ixanii npaB 
JlIOnHHH. 

(Trace, rinnicTb ax BJiacTHBicTb nionnun Ta aaccpeno ii ochobhhx npaB, no-nepme, 
BHMarae 3a6e3neneHHa onnaxoBoro 3HaneHHa Bcix ii MoaaiHBOCTeH, mo, y cboio 
nepry, nincmnoe noJioaceHHa npo i'x HenoninbHicTb ax xapaxTepHy pncy cynacHoro 
iHCTHTyTy npaB jnonHHH. A, no-npyrc, pc no3BOJiae BinMOBHTHCb Bin noniny npaB 
monHHH Ha «npHponHO-6ioJiornnri» Ta «npHponHO-copiajibHi» [13, c. 6], a Taxoac 
Bin nn^epeHuiioBaHHa MoaenHBOCTi npaxTHHHoi 3nincHeHHOCTi npaB jnonHHH 3 a- 
jreacHO Bin i'x 3axpinneHHa b 3axoHonaBCTBi [14, c. 217]. 

BH3HaHHa npiopHTeTHoro jnancnna 3 a jnoncbxoio rinHicTio ntixo npocJiinxoBy- 
eTbca h npn ananiai iHumx raaB - tojiobhhx CTpyxTypHHX cncMcnriB XapTi'i GC. 
Y pbOMy acnexTi nixaBOio nnn ananiry BHCTynae ra. II «CBo6onH», no axo'i Bxjnone- 
ho, oxpiM i pannuinunx npaB xnacHnnoi noxTpHHH npHponHoro npaBa (Tax 3BaHnx 
«HeraTHBHHX», Taxnx ax npaBO Ha BijibHe BHCJiOBJHOBaHHa nyMXH, CBo6ony coBicTi 
Ta 3i6paHb) i Taxi npaBa, axi BBaacaxm. npaBaMH «npyroro noxoJiinna» (30xpeMa, 
npaBO Ha npapio, npaBO Ha aarmo). 

HaBeneHi noJioaceHHa CBinnarb npo neBHy TpaHctJropManiio caMoro po3yMiHHa 
npaB jnonHHH axpa3 b acnexTi CBoSonn - BJiacHe nepe3 BH3HaHHa rinHOCTi jnonnHH 
aaccpcnoM ycix ii npaB Ta CBo6on. Tax, axmo xnacnmia noxTpnHa npHponHoro npa¬ 
Ba 3a3BHHail BH3Hae CBo6onaMH Ti MoacjiHBOCTi jnonHHH, peani3apia xoTpnx He no- 
TpeSye 30BHiuiHboi nonoMorn, BTpynaHHa nepacaBH hh cycnijibCTBa, to y XapTi'i GC 
noHaTTaM CBo6onH oxonjnoroTbca i Ti MoacjiHBOCTi, peajimrua axnx BHMarae cyrre- 
Boro cnpHaHHa, «no3HTHBHoi» nil" 3 6oxy cycninbCTBa b pinoMy. 

(Trace, e nincTaBH xoHCTaTyBarn b noxyMeHTi, mo po3raanaeTbca, TpaHC(])opMa- 
ni io TpannmHHoro po3yMiHHa «HeraTHBHHX» npaB - CBo6on JnonHHH. IJ,a TpaHC(])op- 
Mapia cnpnae, Tax 6h mobhth, xonconinanil ycix npaB jnonHHH HaBxoJio ix cy6’exTa - 
jnonHHH He3ajieacHO Bin BnnoBoi HajreacHOCTi ocTaHHix. IlopiBHaHHa HOMeHXJiaTypn 
npaB jnonHHH, 3axpinjreHHX y XapTi'i GC, BHpaaceHO BHaBJiae ii neBHy «rcncTHniiy 
cnanxoBicTb» 3 HopMaMH 3arajibHoi /Icxnapapii, anacc b ocTannin npaBa jnonHHH 
nonaiOTbca xoMnjrexcHO, 6e3 noniJiy Ha neBHi rpynn, ax ni3Hime 6yno 3po6jieHO npn 
po3po6u;i MiacHaponHoro naxTy npo exoHOMinm, coniajibm Ta xyjibTypHi npaBa 
jnonHHH 1966 p., Ta MianraponHoro naxTy npo rpoManaHCbxi Ta noJiiranHi npaBa 
1966 p. [1, c. 463]. 

BapTO ja jnanHTH Taxoac, mo neaxi i3 3arajibHHX TCTinciinin po3BHTxy iHCTHTyTy 
npaB jnonHHH c(])opMyjibOBaHHX cboto nacy y BiTHH3HamH npaBOBifi JiiTepaTypi [15, 
c. 8] OTpHMajrn Bino6paaceHHa y npeaM6yni XapTi'i GC. Tax, a63ap 2 IlpeaM6yjiH 
Uboro axTa nporojromye: «y ijcinpi ninnbnocTi Coro3y - jnonHHa Ta ii iHTepecH». 

-• 
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flam, B>Ke y BCTyrrmfi lacTHm XapTi'i CC m i cthtbcb BKa3iBKa Ha Te, mo caMe 6pa- 
Jioca flo yBara npn (JiopMyjiioBaHHi y hm BrnnoBimmi chctcmh npaB Ta CBoSoa, TaK, 
y a63. 4 IlpeaM6yjiH nporoaomeHo: «.. .Heo6xi,zmo hochjihth 3axncT ochobhhx npaB 
b jiyci cycnijibHHX 3MiH, mo BmSyBaioTbca, a Taxoac comajibHoro po3BHTKy, Hayxo- 
Boro Ta TexHOJiorinHoro nporpecy umaxoM 3axpinjieHHa mix npaB b XapTi'i» [10, 
c. 179]. 

HaBe^eHe noJioixeHHa aae nmcTaBy BBaacaTH, mo po3po6HHKn XapTi'i GC bh- 
xo^hjih, BJiacHe, i3 c o n i an bn o - rr p h p on 11 o i o xapaxrcpy iHCTHTyTy npaB jhoahhh [16, 
c. 5], a BiH Bmo6pa>KaeTbCfl, 30xpeMa, tbkhm BH3HaneHHaM noHaTTa npaB jnomiHH, 
3ri^HO 3 3XHM BOHH € MTOKJIHBOCTHMH JlIOnHHH, o6’eKTHBHO 3yMOBJieHHMH nOCaTHy- 
THM piBHeM p03BHTKy JHO/lCTBa (CKOII0MiHHHM, nOJHTHHHHM, COpiaJlbHHM, JiyXOBHHM) 

[17, C. 8], 

CaMe TaKC 6aneHHa npnpo^n n ,T/Kepcn noxo.T/Kenna npaB hiojihith ninTBepmxy- 
eTbca i po6onHMH jioKyMeHTaMH KoHBeHTa - cnepiajibHoro opraHy, mo po3po6jiaB 
XapTiio GC. 3oxpeMa, npn o6roBopeHHi nHTaHHa npo cnoci6 TexmKO-iopmmHHoro 
3axpinjieHHa XapTi'i GC y cncTeMi ycTaHOBnnx noxyMemiB moro HanHamoHajibHO- 
ro yTBopeHHa 6yno BncnoBJieHO no6a>xaHHa «3,zuhchhth pe y TaxHH cnoci6, a6n 
MO>Kiia 6yjio bhochth 3MiHH Ta nonoBiicnna no XapTi'i i bhkjiiohhth nepcnexraBy 
ncpcrBopcnna moro noKyMctiTa Ta 3acTHrnHH naM’sTHHK icTopi'i npaBa». 

CncTeMHHH aHani3 XapTi'i GC no3BOJiae 3po6nTn bhchobok npo ninTBcp/T/Xcnna, 
BHCJioBJieHoi y JiiTepaTypi rinoTe3n, ctocobho nepcnexTHB nonajibiuoro po3BHTKy 
iHCTHTyTy npaB jhophhh y iraiipn m i Bee 6ijibiuoro lanoBOJicnna no i peo jhophhh [17, 
C. 8]. Y pbOMy paxypci 3acnyroBye Ha yBary ct. 8 ra. II «Cbo6oph» XapTi'i GC, Ha- 
3Ba axoi «3axHCT nepcoHajibHHX paHHX». CncTeMa moxjihboctch jhqzihhh, ana bh- 
naHBae i3 (JmpMyrnoBaHHa paHoi CTaTTi cnpaMOBaHa, BoneBHpb, Ha 3anoBOJieHHa 
noTpeSn jhophhh y caMopenpe3eHTapii, caMOBHaBJieHHa, a6o, imnHMH cJiOBaMH, Ha 
noumpeHHa Ta 36epe>xeHHa nocTOBipHoi (HecnoTBopeHoi) mono Hei iH(])opMapii, a y 
pa3i BHaBJieHHa cnoTBopeHHa ocTaHHboi - Ha BHeceHHa Heo6xinHHX 3MiH. 

U,iicaBO 3a3HanHTH, mo Heo6xipHicTb BH3HaHHa 3a jiiophhok) npaBa npaKTHHHO 
OPHaKOBOTO (ipeHTHHHOro) 3i 3MicTOM MOaCJlHBOCTeH JHOPHHH, aid BHnJlHBaiOTb 3i 
ct. 8 ra. II «PiBHicTb», 6yno c<])opMyjibOBaHO y 3apy6imiiH npaBOBin JiiTepaTypi 
HiMepbKHM BneHHM J\yK. KajibTyHroM [18, p. 74]. Onxe, y HopMax XapTi'i GC nemo 
po3mnpeHO KaTaaor npaB jhophhh ax Bipo6paaceHHa 3pocTaHHa ii noTpe6, 3aco6iB 
ix 3apoBOJiemia. Y Xaprii GC BpaxoBaHO h imui lacaaii cynacnoro iHCTHTyTy npaB 
jhophhh. U,e BHpaacaeTbca neprn 3a Bee y cnpo6i 36ajiaHCOBaHoro noepHaHHa npHH- 
Unni b (JiopMajibHoi Ta cJiaxTHiHoi piBHOCTi ax tbxhx 3acan. Y naHMcnyBanni raaBH III 
XapTi'i GC npaMO BixHBaeTbca TepMiH «piBHicTb». Onnax, Ha BijiMiny Bin xaacHHHHX 
MiacHapopHHX poxyMeHTiB, ne npHHimny piBHOCTi npHpijiaeTbca, 3a3BHHaM, nexijib- 
xa CTaTeil y CHCTeMi Bcix HopM BinnoBinHoro noxyMeHTa, y XapTi'i GC 3a3HaneHHH 
TepMiH BaaiBaeTbca oanoiacno paa nomancnna ax npunimny iHCTHTyTy npaB jho- 
Phhh b GC, Tax i oanoro 3 inTci pyiOMiix cjicmchiib, xpraepilB xnacH(])ixapii thx npaB 
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moaHHH, axi y neprny nepry noxnHxam TaKy piBHicTb 3a6e3nenHTH. CTairi 20, 21, 
23 XapTii CC cnpaMOBam Ha 3a6e3neneHHa peajii3aHi'i npHHpHny (JmpMammo oaHa- 
KOBHX CTapTOBHX MTOKJIHBOCTCH JX Jia ydx HOCHB BianOBiaHHX npaB JHOflHHH. 

Y CTarrax 22, 24, 25 Ta 26 nepeaOaneHO 3a6e3neneHHa «nmbroBoro» peaoiMy 
y nnam CTBopemia aoaaTXOBnx npaBOBHX mo/Khhboctch ^jia thx xaTeropin moacil, 
axi BHacniaox neBHHX BpoaaceHHX hh HaOyrax Baa noTpeSyiOTb a-u a 3aaoBOJieHHa 
cboix noTpeS Ta iHTepeciB CTBopeHHa cnepiajibHHX «yMOB Ta 3aco6iB» [12, c. 8]. 
Taxi cnepiaabm npaBOBi moxjihboctI nepeaOanem, 30xpeMa, ana aiTeii, a™ amrix 
Jiioaeii, aaa oci6 3 (Jibhhhhmh Ta po3yMOBHMH BaaaMH. Y ct. 22 cnepiaabHO 3axna- 
aeHO rapaHTyBaHHa xynbTypHo'i, pemriimoi' Ta mobhoi pi3HOMaHiTHicTi. Ha ayMxy 
aBTopa, npeacTaBJieHa HopMa Biao6paacae nparaeHHa cnpnaTH nocTynoBOMy ctbo- 
peHHio 3aranbHOJiioacbxoi' xynbTypH npaB moaHHH, BmbHo'i Bia cthopchtphhhhx 
cnoTBopeHb, ypaxoiiyiOHH xynbiypunn (y ninpoxoMy ceHci) nmopani3M acpvxaB - 
hjichIb GC, axHH icTorao nocHmiTbca nicna npHimaTTa hobhx aepacaB ao pboro 
(J)opMyBaHHa. 

BHCHOBKH 

1. Chctcmhhh aHani3 nonoaceHb XapTii GC CBianHTb, mo Ha cboroaHi pen aoxy- 
mcht mo/X iia BBavxaTH oaHHM i3 HaHnporpecHBHiiHHX 3ao6yTxiB JiioacTBa y nap uni 
npaB moanHH. 3 neBHHMH 3acTepeaceHHaMH, Mornia CTBepaacyBaTH, mo peil Miama- 
poaHHH axT 3 npaB moaHHH MaxcHManbHO BpaxoBye 3acaan cynacHoro po3yMiHHa 
BHxiaHHX npHHpHniB iHCTHTyTy npaB moaHHH Ta Biao6paacae TepaeHpii po3BHTxy 
npaBOBoro CTaTycy oco6h y cynacHOMy CBiTi. OaHax He3anepenHHH nocTyn y ra- 
paHTyBaHHi npaB moaHHH b GC, ax nil ctbb MoacnHBHM caMe jaBaaxn XapTii, 6yB 
6 h HCMoacnHBHM 6e3 3arammoi ^exnapapii npaB moaHHH - aoxyMeHTa cbItoboto 
3HaHCTiHH, axHH laxnaB He TmbXH cynacHi npHHpHnH MiacHapoaHoro rapaHTyBaHHa 
npaB moaHHH, a h neBHOio Mipoio hoboto CBiTOBoro npaBonopaaxy. 

2. AHani3 BexTopiB «npaBomoaHHHoi» cnpaMOBaHOCTi 3aranbH0i flexjiapapii 
npaB moaHHH Ta XapTii GC ao3BOJiae 3 aocTaTHboio BneBHeHicTio xoHCTaTyBaTH 
c|)aKr i'x «rciiCTHHHoi cnopiaHeHOCTi», a caMe: laKpinncima cninbnnx 3acaa moao 
po3yMiHHa npnpoaH ocHOBononoacHHX npaB Ta CBo6oa moaHHH, riaHOCTi ax (JiyHaa- 
MeHTy npaB Ta CBoSoa moaHHH, a Taxoac HenoaimmocTi npaB Ta CBo6oa moaHHH ax 
IX iMaHeHTHOl BJiaCTHBOCTi. 

3. Ot/XC, aaanTapiio 3axoHoaaBCTBa YxpaiHH ao npaBomoaHHHHX CTaHaapTiB GC 
cnia po3raaaaTH He npocTO ax 6a>xaiiy, ane HeaocaacHy nepcnexTHBy, a Pi ax npopec, 
axHH TpHBae 3 MOMemy Biijicnna y 3axoHoaaBCTBO Yxpai'HH HopM 3arajibHo'i /[cxna- 
paHi'i. 
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OAeiia IropiBHa Pe3HiKOBa 

Katpeapa Kpu.MiH.aAbH.ozo npoyecy ma onepamuBHO-po3uiyKOBo'i AiHAbHocmi 
HayioHaAbHuu lopuAUHHUu ymBepcumem iMem HpocAaea Myapozo 

Ynpa'ina, XapKW 

nOBEPHEHHfl AKTHBIB, 04EP7KAHHX BHACAI 40 K 
BMHHEHHH 3AOMHHIB y KPHMIHAAbHOMy nPOBA4?KEHHI: 
MI7KHAP04HHH 4 OCBI 4 1 CyHACHHH CTAH 

AHOTauin. Kopyntfifi e decmpyKmuenuM neuipeM, ufo cnpununioc nedaotcam nacjiidmi dnn 
po3eurriKy cycnijibcmea i depowaeu e ipnoMy. ToMyy cmammi docjiidotceno meopemimni ocho- 
eu i npamnumii npodjiejviu noeepneHHH aKmueie, odepotcanux ynacnidoK euuneHHH 3 jiohuhw 
y xpuMinajibHOMy npoeadMcenni, eu3Haueno Memy, cy6 ’exmie peamsaijii, 06 'exmu noiuyxy 
ma emanu 3diucneHHH maxoi difuibHOcmi. IlpoaHaJihoeaHo npoeidnuu MioKHapodmiu doceid 
y ccpepi noeepneHHH aKmueie, odepotcanux ynacjiidox enwieiiiiH 3JiouuHie y KpuMiHajibHOMy 
npoeadoKenni. JPocnidoKeno npaeoeuu cmamyc, (pyHKipi i noenoeaDKeHHH HaiponaJibHoao 
aaenmcmea Ynpainu 3 numaHb euneJieHHH, po3uiyxy ma ynpaejiiwiH aumaeaxia, odepoKami- 
mu eid KopynifiuHux ma inuiux 3JiOHunie hk noeoao cy6’eKma maxoi dinjibnocmi. Bcmanoe- 
jieno, ufo dnn noeepneHHH aKmueie y KpimiHaJibHOMy npoeadotceuni neodxidno npoiimu n ’nmb 
emanie. 

K.iio'ioiii cJioBa: Kopynnia. Kpi-iMinajibiic npaBonopyinemra, ynpaBJiimw aKTHBaMH, (j)inairco- 

BHH 3JIOHHH. 


Eachb HropeBHa Pe3HHKOBa 

KaipeApa yzoAOBHOzo npoyecca u onepamuBHO-po3bicKHOu ACfimeAbHocmu 
HayuoHaAbHbiu topuAunecKuu yHUBepcumem umchu HpocAaea MyApozo 

yKpauHa, XapbKOB 

B03BPAT AKTHBOB, nOAyMEHHbIX B PE3yAbTATE 
COBEPLUEHHH nPECTynAEHHH B yTOAOBHOM nPOH3B04CTBE: 
COBPEMEHHOE COCTOHHHE H MEffi 4 yHAP 04 HbIH OnbIT 

AHHOTauHH. Koppynifun HennemcH decmpyKmuenbiM HenenueM, mno ebi3bieaem neoicejiamejib- 
Hbie nocjiedcmeuH dnn pa3eumun odmecmea u aocydapcmea e ijeJiOM.nodmoMy e cmambe uc- 
cnedoeaHbi meopemunecKue ocnoeu u npaxmimecKue npodneMbi eo3epama axmueoe, nony- 
neHHbix epe3yjibmame coeepiuenuH npecmymemtu e yaonoenoM npoiaeodcmee, Ha3eanbi ifejib, 
cydbexmbi peamaaiptu, odbexmbi noiicxa u omanbi ocymecmenemiH mamu denmeubHocmu. 
TlpoaHamaupoeaH eedyufuu Meotcdynapodubiu onbim e ctpepeeo3epama axmueoe, nojiyneunbix 
e pe3yjibmame coeepmeuuH npecmynnemm e yaonoenoM npoineodcmee. B padome uccnedoean 
npaeoeou cmamyc, cpyHKifuu u homhomohuh HcujuoHCiJibHoao aaenmcmea Ynpaumi no eonpocaM 
ebineJiemiH, po3bicKa u ynpaejienuH amnueaMU, nojiynenubiMU om Koppyrnpionnux u dpyaux 
npecrnywiemiu kuk hobobo cydbexma maKou denmeubHocmu. YcmaHoeueno, nmo dnn eo3epa- 
iifenuH anmueoe e yaonoenoM npoiaeodcmee neodxoduMO npoumu mimb omanoe. 
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K.iio'ieBhie CJioBa: Koppymjna, yronoBHoe npecTynneHHe, ynpaBJieHHe aKTHBaMH, (|)HiiaiicoBoe 
npecTynneHHe. 
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RETURN OF ASSETS RECEIVED AFTER CRIMES 
IN THE CRIMINAL PROCEEDINGS:CURRENT STATE 
AND INTERNATIONAL EXPERIENCE 

Abstract. Corruption is a destructive phenomenon, which causes undesirable consequences for 
the development of society and the state as a whole. Therefore, the article investigates the theo¬ 
retical foundations and practical problems of the return of assets obtained as a result of crimes 
committed in criminal proceedings, defines the purpose, subjects of realization, search objects 
and stages of such activity. Analyzed the leading international experience in this area of return 
of assets obtained as a result of crimes committed in criminal proceedings. The legal status, 
functions and powers of the National Agency of Ukraine for the detection, investigation and 
management of assets derived from corruption and other crimes as a new subject ofsuch activi¬ 
ty are investigated. It has been established that five steps are required to return assets in crimi¬ 
nal proceedings. 

Key words: corruption, criminal offense, asset management, financial crime. 

INTRODUCTION 

Difficult living conditions in Ukraine, negative economic, political and social fac¬ 
tors stipulate further corruption to spread and flourish. It can cause serious problems 
as a destructive phenomenon for society and development of the state as a whole, 
threaten their safety and economic well-being, democratic institutions and values, 
instigate crime development [1], hinder efficient resources use and promote unde¬ 
mocratic ways of power retention [2]. Therefore, corruption in Ukraine is considered 
a major threat to its national security and interests [3]. 

Widespread corruption in Ukraine is confirmed by the international ratings and 
national reports. So, the Corruption Perceptions Index (hereinafter - the CPI) of the 
international organization Transparency International (hereinafter - the TI) confirms 
that in 2017, Ukraine was ranked number 130 among 180 countries, obtaining 
30 points out of 100. This is one point and one position higher than in 2016 [4]. If to 
compare with CPI 2015, Ukraine was rankednumber 130 among 168 countries of the 
world with 27 points [5]. The anti-corruption reform driven forward contributed to 
Ukraine’s position improvement in the CPI, which, however, due to lack of effective 
judicial system and attempts to limit independence of the new anti-corruption bodies, 
did not allow Ukraine to overcome this 30-point barrier, called the “nation’s shame”. 
Moreover, it appears that Ukraine’s position in the CPI is not sufficient for the coun- 
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try where combating measures with corruption were declared as a maj or priority by 
the government [6; 4], 

At the same time, although the reports on the measures combating corruption in 
Ukraine for 2013-2017 show more “optimistic” indicators, they also include some 
evidence on the size of material losses, their compensation, and the cost of seized 
items involved in criminal corruption, which, in the context of this research, constitute 
certain theoretical and practical interest. In particular, the amount of material losses 
caused by corruption actions during this period increased by 60% (from 268,869,404 
to 16,329,452,182 hryvnias), although the amount of losses compensated decreased 
by 8% (from 28,612,844 to 312,494,578 hryvnias). In the meantime, the value of the 
property seized during the criminal proceedings increased by 18% (from 285,164,085 
to 1,626,530,830 hryvnias), while the ratio of material losses caused by corruption 
crimes to the value of the property seized showed a decrease in the value of the sec¬ 
ond relative to the first by 85% (from 95% to 10%) [7], 

Imperfection of the criminal and criminal procedural legislation of Ukraine, no 
effective mechanisms for the assets recovery derived as a result of criminal corruption 
(hereinafter - the assets recovery), overload of the pre-trial investigation bodies, the 
prosecutor’s office and the court with the criminal proceedings, use by the subjects of 
such criminal activity complicated instruments and mechanisms, including interna¬ 
tional ones, to conceal criminal assets, as well as no special knowledge of the entities 
authorized to conduct criminal proceedings in the sphere resulted in such assets reco¬ 
very to be a secondary issue in the criminal proceedingsfor a long time, and its imple¬ 
mentation was accompanied by a number of law enforcement issues. So, until recently, 
property detection and search obtained as a result of crime committed in no way gua¬ 
ranteed for the subject of such crime to be deprived from its proceeds gained from such 
property use. At the same time, in case of a total prohibition to conduct any transactions 
with the property seized, the state did not have any sufficient mechanisms to manage 
such property, and, consequently, means to preserve its value. Therefore, in the event 
when the property seized lost its value, there was a violation both the interests of the 
owner of such property, since he obtained a depreciated property, but also the state - the 
criminal proceedings finished with the confiscation of depreciated property [8; 9]. This 
has shifted dramatically with the anti-corruption reform driven forward in Ukraine, 
during which the legal basis for the assets recovery underwent significant transforma¬ 
tions caused by the Criminal Code of Ukraine (hereinafter - the CC) provisions update, 
adoption of the Criminal Procedural Code of Ukraine (hereinafter - the CPC) and 
certain special laws and regulationsadoption,which built the principle of such activities 
and introduced procedural mechanisms for its implementation in Ukraine. 

1. MATERIALS AND METHODS 

Materials and methods of research were selected taking into account the specific 
character of the purpose, tasks, object and subject of research. In the course of 
research, a set of general scientific and special methods for scientific knowledge 

-• 


92 




BicHHK Hau,ioHaAbHoi’ aKafleMii npaeoBHx HayK YnpamH Tom 25, X® 3, 2018 


were used. So, the dialectical method contributed to research activities targeted at 
assets recovery obtained in a criminal way in a criminal proceeding as a special 
legal phenomenon of reality, as well as to study its legal framework and practical 
aspects of its implementation. System, formal and logical approaches allowed to 
investigate assets recovery process as a complex activity in terms of its integrity 
and connectivity of its separate structural elements, clarification of its essence 
and content. The comparative legal approach was used in the national and foreign 
legislation analysis on the grounds and procedure regulation for the assets recovery 
obtained as a result of crime in the criminal proceedings, systematization of the 
leading international expertise in this area and separation of two institutional 
models of the bodies functioning that conduct such activities. Using hermeneutic 
approach, the legal content of the norms of law was clarified and defects of the 
statutory regulation for the assets recovery obtained as a result of crime in the 
criminal proceedings were identified. The modelling and abstraction approaches 
allowed to elaborate proposals for amendments in the current laws of Ukraine. The 
approaches indicated were applied in an integrated manner, which made it possible 
to ensure comprehensiveness, completeness and objectivity of the scientific research 
conducted and to formulate justified conclusions. 

2. RESULTS AND DISCUSSION 

2.1. Assets recovery as a special complex activity of state authorities 
Obligatory component of the process bringing person to the criminal responsibility 
includes assets recovery, since only in such condition during the pre-trial investigation 
and judicial proceedings of certain categories of criminal offences, real CC (art. 1) 
and criminal proceedings (art. 2 of CPC) tasks fulfilment was ensured. This is an 
important component for the state activities in the field of combating the crime. On 
the one hand, assets recovery is intended to minimize negative effects of crime, in 
particular through the illegally acquired assets conversion into state income, and, 
on the other hand, to make a preventive impact, since, in the event of its successful 
implementation, the ultimate goal of crime - rapid unlawful enrichment - remains 
inaccessible. Despite unconditional social significance of this activity aimed at assets 
recovery, the latter has become widespread in Ukraine only from 2015, which, 
compared with the practice of the European Union countries (hereinafter - the EU), 
cannot be stated as positive experience. 

The term “assets recovery obtained through the commissioning of crime” is new 
for Ukraine and already traditional for EU Member States. This term became wide¬ 
spread after Decision made by the Council of the European Union No. 2007/845/JHA 
dated 06.12.2007 (hereinafter referred to as the “Decision of the CEU”), since it laid 
a common approach for all EU countries to understand this category and the procedure 
for its implementation. So, in accordance with the Decision of the CEU, assets recove¬ 
ry obtained through the commissioning of crime shall mean the search for and detec- 
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tion of income derived from commissioning of crime and other property related to the 
criminal offences, which may be the subject to seizure or confiscation by the court 
judgement during a criminal, or, if possible under the EU Member State legislation, 
civil proceedings [10]. Instead, the Ukrainian legislation does not operate with this 
notion at all, but includes such categories as: assets identification obtained through the 
commissioning of corruption and other crimes; their search and management. In par¬ 
ticular, according to the Law of Ukraine “About the National agency of Ukraine 
concerning identification, search and asset management, received from corruption and 
other crimes” No. 722 dd. 10.11.2015 (hereinafter - the Law No. 722) assets identifi¬ 
cation is the activity targeted at establishing the existence of assets that may be seized 
in a criminal proceeding, and their search - activity targeted at determining location 
of such assets. Such assets management refers to the assets possession, use and / or 
disposal, i.e. to ensure preservation of assets, seized in the criminal proceedings, and 
their economic value or sale of such assets or their transfer to management, as well as 
sale of assets confiscated in the criminal proceedings [11]. The terminology used in 
the Decision of the CEU is appeared to be more attractive, since the notion “assets 
recovery” is generic and covers assets identification, their search, and, in some cases, 
their management. The “operational approach” and provisions of the criminal and 
criminal procedural legislation of Ukraine make it possible to assert that the notions 
proposed and their definitions do not provide a complete idea for assets recovery as a 
relatively independent activity, since they do not cover all possible stages of its imple¬ 
mentation, in particular, seizure and asset forfeiture. Taking into account only the 
latter ones, assets recovery is operationally completed, and its goal is achieved. 

Consequently, bringing a person to the criminal responsibility for committing 
corruption and other crimes should include comprehensive activities aimed at assets 
recovery (return), which has its own purpose, object, subjects for implementation, 
and stages for implementation. So, the purpose of assets recovery is to minimize 
negative effects of crime by converting the assets received into state income, as well 
as preventive effect. The object of such activity is the assets obtained through the 
commissioning of crime, namely: funds, property, property and other rights that may 
be seized in a criminal proceeding or confiscated by court order in a criminal procee¬ 
ding (art. 1 of the Law No. 722). Such assets shall meet requirements of par. 7 of part 
6 of art. 100 of theCPC. Concerning the stages, it appears the assets recovery from 
the beginning to the ultimate goal achievement by this activity can comprehensively 
cover the following operations: detection, search, arrest, management and special 
confiscation of assets. 

2.2. Specific features of activities undertaken by the National agency of Ukraine 
concerning identification, search and asset management, received from corruption 
and other crimes 

It shall be noted concerning the subjects of assets recovery that their range has 
slightly increased in 2015. So, the obligation to take necessary measures in order to 
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detect and search the property to be seized in criminal proceedings shall be attached 
to investigator, the prosecutor who carries out it, in particular by requesting all 
necessary information from the National agency of Ukraine concerning identifica¬ 
tion, search and asset management, received from corruption and other crimes (here¬ 
inafter - the ARMA), other state bodies and local self-government bodies, individu¬ 
als and legal entities (art. 170 of the CPC) [12]. In addition, according to art. 92 of 
the CPC the investigator or the prosecutor is obliged to prove the circumstances 
provided for by art. 91 of the CPC, including those who confirm that funds, valu¬ 
ables and other property subjecting to special confiscation and obtained as a result 
of criminal offence and (or) are proceeds from such property. At the same time, asset 
recovery is a complex activity and includes not only such assets detection and search, 
but also their seizure (arrest), control and special confiscation. In particular, the deci¬ 
sion on the property seizure in a criminal proceedings is entrusted to an investigating 
judge or court (art. 170-175 of the CPC), but on a special confiscation to the court 
(art. 9696 2 of CC, part 9-12 of art. 100 of the CPC). At the same time, part 6 and 7 
of art. 100 of the CPC provides for the possibility of assets transfer seized in a crimi¬ 
nal proceedings for management or implementation by ARMA. Therefore, the sub¬ 
jects of the assets recovery obtained as a result of crime in the criminal proceedings 
shall be the investigator, prosecutor, investigating judge, court and ARMA officials. 

ARMA is a national analogue of the bodies (institutions, agencies) that success¬ 
fully operate for more than 10 years in the EU countries according to the Decision of 
CEU. So, the Law No. 722 defines ARMA as a central executive body with a special 
status that ensures state policy formation and implementation in the field of assets 
detection and search that may be seized in a criminal proceedings and / or seized or 
confiscated assets management in the criminal proceedings (art. 2). The ARMA func¬ 
tions, among other things, include: measures on assets detection, search and evalua¬ 
tion at the request of the investigator, detective, prosecutor or court (investigating 
judge); activities arrangement related to assets evaluation, accounting and manage¬ 
ment; the Unified State Register of Assets, which are subject to seizure in a criminal 
proceedings, formation and maintenance; cooperation with bodies of foreign states, 
which competence involves assets recovery by other competent authorities of foreign 
states or relevant international organizations; explanations, methodological and con¬ 
sulting assistance to investigators, detectives, prosecutors and judges, etc.In order to 
implement these functions, ARMA is empowered: to demand and receive from the 
state bodies and local self-government bodies information necessary for its duties 
performance; to have access to the Uniform Register of Pre-trial Investigations, au¬ 
tomated information and data directory systems, registers and data banks, the owner 
(administrator) of which are the state bodies, local self-government bodies; to con¬ 
clude interdepartmental international cooperation agreements with the foreign bodies, 
whose competence involves assets recovery, etc. (articles 9-10 of the Law). 

After law adoption regulating the ARMA activities as a whole, the issue of the 
procedural mechanism implementation for this body’s activities in the criminal pro- 
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ceedings was raised. To this end, by the Law No. 722 amendments were made to 
articles 100 and 170 of the CPC, the analysis of which in the system with the provi¬ 
sions of the Law No. 722 makes it possible to state that the ARMA interacts with the 
pre-trial investigation bodies, the prosecutor’s office and the court in the following 
areas: 1) at the request of the investigator, the prosecutor ARMA provides informa¬ 
tion and takes measures to detect and search the assets that may be seized in a 
criminal proceeding (par. 2 of part 1 of art. 170 CPC); 2) ARMA accepts assets seized 
in criminal proceedings for management and sale (par. 7 of part 6 and 7 of art. 100 
PDAs); 3) ARMA execute requests for international legal assistance, the purpose of 
which is to detect and seize property, funds and valuables obtained as a result of 
crime, as well as property owned by a suspect, accused or convicted person (art. 568 
of the CPC). Additionally, this issue is also regulated by the Procedure for interaction 
in considering the appeals of pre-trial investigation bodies, prosecutor’s office and 
requests execution submitted by the foreign states regarding assets detection and 
search dated 20.10.2017. The latter also refers to the areas of ARMA’s interaction 
with the pre-trial investigation bodies and prosecutor’s office: 1) execution of ARMA’s 
requests by pre-trial investigation bodies and prosecutor’s office on information pro¬ 
vision necessary to provide a reply by this body to a request submitted by the foreign 
state body authorized to perform functions of the asset recovery agency; 2) ARMA’s 
information review by the pre-trial investigation bodies or prosecutor’s office regard¬ 
ing the crime signs detected during the functions and powers of ARMA exercise 
determined by law, and other issues related to ARMA powers exercise [13]. 

So, the legislator has taken decisive steps towards procedural settlement of ac¬ 
tivities targeted at assets recovery obtained as a result of crime in a criminal proceed¬ 
ing. At the same time, many issues in this area require clarifications or more detailed 
legal settlement. 

Firstly, one of the unsettled and debating issues remains the issue of an indepen¬ 
dent procedural status of ARMA in a criminal proceeding. It appears that in settling 
this issue it is necessary to base both on the specific features of the national model of 
the criminal procedure and from the leading foreign experience in this field. For 
example, in order to comply with the Decision of the CEU, which obliges the state 
to establish National Central Contact Points for rapid assets detection obtained as a 
result of criminal activities, the national asset recovery offices (“Asset Recovery Of¬ 
fices”), in the EU countries, about 28 such offices are currently operating. Determina¬ 
tion of direct model and mechanism of such offices activities remains at the discretion 
of the states [14]. 

The analysis of the global practice conducted by the asset recovery bodies makes 
it possible to state that there are currently two main institutional models of such bod¬ 
ies. The first model is represented by law enforcement agencies, which, by virtue of 
their status as a law enforcement agency, carry out activities for assets recovery. Thus, 
depending on the law enforcement agencies system in the country, the function of 
-• 
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assets recovery can be relied on the police (Republic of Austria, the Federal Repub¬ 
lic of Germany, the Republic of Lithuania), Bureau of Investigation and its depart¬ 
ments (Hungary, the Republic of Finland, the Kingdom of Sweden), the Office of the 
Attorney General or a special state prosecutor for serious economic crimes (the Re¬ 
public of Bulgaria, the Kingdom of Denmark, the Republic of Lithuania). For this 
purpose, special units are established in the law enforcement body, for example, the 
police (the Republic of Estonia - the Unit of Investigation Department, the Republic 
of Latvia - the Department of Economic Police, the Republic of Poland - the Assets 
Search Unit). Such bodies, as a rule, have the procedural status of a participant in the 
criminal proceedings. At the same time, in some countries, such as the Republic of 
Bulgaria, the Federal Republic of Germany, the Republic of Lithuania, the Kingdom 
of Spain, the French Republic, the Kingdom of Sweden, the United Kingdom of Great 
Britain and Northern Ireland, the obligations on assets recovery are imposed not only 
on the law enforcement agencies, but also on the Units of the Ministries which role 
is usually limited to information and coordination functions or international coop¬ 
eration in this area [14]. Such Departments of Ministries, as a rule, play a coordination 
and enforcement role with respect to law enforcement agencies. For example, in 
Germany, the powers of assets recovery are simultaneously imposed on the police 
and the Ministry of Justice, in particular by the Federal Office of Justice and the Fi¬ 
nancial Intelligence Division at the Federal Criminal Police Department. So, the first 
body is responsible for cooperation with the national and foreign asset recovery bod¬ 
ies, and the second body is empowered to collect and analyse criminal financial intel¬ 
ligence data, investigation of financial crimes, etc. [15]. Instead, the second model is 
represented by independent specialized bodies dealing exceptionally with asset re¬ 
covery (the Kingdom of Belgium, the Republic of Cyprus, the French Republic, 
Romania, the Kingdom of the Netherlands, etc.). For example, according to art. 706- 
159 of the CPC of the French Republic in this country, the Agency for assets manage¬ 
ment and search subjecting to seizure or confiscation (accountable to the Ministry of 
Justice and the Ministry of Budget) has been established and operate in this country. 
Its main task is to manage property seized, confiscated or temporarily seized during 
a criminal proceeding. The Agency can receive assistance and any information from 
the individuals or legal entities, as well as provide information and assistance on as¬ 
sets recovery obtained as a result of crime at the request of law enforcement bodies 
and judicial authorities [16]. At the same time, in some cases, specialized agencies 
may be empowered to investigate offences involving illegal assets acquisition. In the 
Republic of Cyprus, in accordance with the Law “On Money Laundering and Terror¬ 
ism Financing”, a Money Laundering Unit has been established, which involved 
representatives of the Prosecutor-General, the Head of the Police and the Director of 
the Customs Department [17]. Such persons have a status of participants in the 
criminal proceedings and vested with investigative powers (equivalent to police of¬ 
ficers) [18]. The powers of the Unit include: information collection, analysis and 
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assessment concerning crimes related to money laundering obtained as a result of 
crime, as well as relevant predicate offences and activities related to the terrorism 
financing; investigation of the said crimes, investigative activities and application of 
measures for ensuring criminal proceedings, etc. [17]. The model of specialized assets 
recovery agencies is very popular today, which are subordinated or co-operate with 
the Ministries (Romania, the French Republic). Their role in the criminal proceedings 
is limited to information and answers to inquiries provision. Such agencies take part 
in the international cooperation with the bodies set up under the Decision of the CEU, 
as well as international asset recovery initiatives: The Stolen Asset Recovery Initia¬ 
tive (StAR) and the Camden Asset Recovery InterAgency Network (CARIN) [14]. 

Moreover, both in the first and second models analysed, the substantive activity 
of the respective bodies authorized to recover assets, depending on the operational 
powers, may fundamentally differ: from the sole assets detection and search activities 
(the Republic of Cyprus, the Republic of Ireland [19]) to their management (Romania, 
the French Republic, the Netherlands).At the same time, it is important to emphasize 
the different procedural status of such bodies in the criminal procedure of the EU 
countries. So, law enforcement agencies are endowed with such status. Instead, in 
the same countries where specially established independent agencies operate, the 
issue is settled differently. 

2.3. Analysis ofARMA functioning in Ukraine 

European experience study in assets recovery bodies establishment and operation al¬ 
lows to state that a mixed institutional model for bodies establishment and operation 
authorized to recover assets obtained as a result of crime is implemented in Ukraine, 
which, by its characteristics, represents a combination of the first and second Euro¬ 
pean models investigated. First, in Ukraine, ARMA, which is an executive body with 
a special status (obligatory feature of the second model), is established and operates 
in Ukraine, and secondly, the responsibilities for assets detection and search in crimi¬ 
nal proceedings are relied on the prosecution (obligatory feature of the first model), 
and decision to seize such property and its special confiscation - on the investigating 
judge and the court correspondingly. It appeared ARMA prototypes became relevant 
agencies of the French Republic and Romania. At the same time, the specific fea¬ 
tures of the national model of criminal justice in Ukraine, in our opinion, require to 
provide ARMA with the procedural status of a participant in criminal proceedings 
and formalise its powers in the CPC. 

Secondly, some contradictions were found in legal regulation for certain issues 
of assets recovery. So, in par. 7 of part 6 of art. 100 of the CPC it is stated that mate¬ 
rial evidence to the value more than 200 subsistence wages for working age and 
able-bodied persons, if possible without prejudice to criminal proceedings, shall be 
transferred with the written consent of the owner, and in the absence thereof, by the 
decision of the investigating judge, the ARMA court, for implementing measures 
-• 
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managing them in order to ensure their preservation or preservation of their eco¬ 
nomic value, and the material evidence referred to in par. 1 of part 6 of art. 100 of the 
CPC, of the same value - for their implementation taking into account the specific 
features as provided for by the law. At the same time, in part 1 of art. 19 of the 
Law No. 722 it is stipulates that ARMA shall manage the assets seized in the crimi¬ 
nal proceedings, including as a means of provisional remedy - only in respect of the 
claim brought in the interests of the state, imposing prohibition on the disposal and 
/ or use of such assets, the amount or value of which equals or exceeds 200 subsistence 
wages established on January 1 of a given year. 

In accordance with the Law of Ukraine “On the subsistence minimum” dated July 
15, 1999, the subsistence minimum is a sufficiently large amount to ensure the normal 
human body functioning, to preserve its health with a set of food, as well as a mini¬ 
mum set of non-food products and minimum set of services required to satisfy basic 
social and cultural needs of the individual [20]. So, the amount of the subsistence 
minimum for the able-bodied persons for 2018 is set by the Law of Ukraine “On the 
State Budget of Ukraine for 2018” No. 2246-VIII dated December 07, 2017 (herein¬ 
after - the Law No. 2246) in amount of UAH 1,762 [21]. Instead, according to the 
Law of Ukraine “On Labor Payment” dated March 24, 1995, the minimum wage is 
a statutory wage amount for simple, unskilled labor, below which the payment for 
the work done by the employee cannot be made on a monthly or hourly labor rate 
basis [22 ]. According to sub-cl. 8 of cl. 1 of art. 40 of the Budget Code of Ukraine, 
this indicator is determined in the law on the State Budget of Ukraine for the relevant 
year [23] and, according to the Law No. 2246, amounts to UAH 3,723 from January 1, 
2018. 

So, part 1 of art. 19 of the Law No. 722 conflicts with provisions of par. 7 of part 
6 of art. 100 of the CPC, in particular, in determining the value of the assets seized 
that may be transferred to management or to ARMA for sale in the criminal procee¬ 
dings. With a view to part 3 of art. 9 of the CPC, where it is indicated, that in the 
course of a criminal proceeding, the law conflicting the CPC cannot be applied, norms 
of part 1 of art. 19 of the Law No. 722 should not be applied when resolving the issue 
of the property seized in the criminal proceedings transfer for management or for sale 
by ARMA. 

Thirdly, provisions of articles 1 and 22 of the Law No. 722 do not comply with 
provisions of parts 6 and 7 of art. 100 of the CPC, in particular concerning correlation 
between the notions “management” and “sale” of the property seized in the criminal 
proceedings, as well as features to which such property should correspond for the 
possibility of its sale. So, with regard to the first notion, it shall be noted that in CPC 
management and sale of material evidence (part 6 of art. 100 of the CPC) are inde¬ 
pendent operations. Instead, in art. 22 of the Law No. 722 movable and immovable 
property, securities, property and other rights management covers both such assets 
transfer to management and their sale. With regard to the second one, it is worth 


99 




BicHHK HauioHaAbHoi' ai.a, If mII npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


noting that according to par. 7 of part 6 of art. 100 of the CPC, material evidence that 
does not contain traces of criminal offence were excluded, in the form of objects, 
large batches of goods, storage of which due to cumbersome or for other reasons is 
impossible without unnecessary difficulties or expenses for special conditions of 
storage correlated with their value, as well as material evidence in the form of goods 
or products which are subject to rapid spoilage to the value more than 200 subsistence 
wages for able-bodied persons shall be transferred with the written consent of their 
owner, and in the absence thereof, by the decision of the investigating judge, ARMA 
court for their sale taking into account specific features as defined by law. At the same 
time, in parts 4 and 5 of art. 22 of the Law No. 722 it is stipulated that, among other 
things, the property, the costs of special management conditions of which are cor¬ 
related with its value, as well as property that is rapidly losing its value shall be sold 
[24; 11], Consequently, a special rule of the Law No. 722 extends the list of features 
for the property seized, which makes it possible to be sold by ARMA. This allows to 
state inconsistency of art. 22 of the Law No. 722 with provisions of par. 7 of part 6 
of art. 100 of the CPC, and, therefore, in this part the norm of a special law cannot 
be applied in solving the issue of the possibility to sell such property. 

Fourthly, in the practice of law enforcement ambiguous situation occurred regard¬ 
ing the type of petition with which the investigator, in consultation with the prosecu¬ 
tor, or the prosecutor shall address the investigating judge of a local court, within the 
limits of territorial jurisdiction of which pre-trial investigation is carried out, or to the 
court during the trial in the order of parts 6 and 7 of art. 100 of the CPC. So, the 
analysis of judicial practice makes it possible to state that the prosecution party usu¬ 
ally addresses petitions raising the issue on: (a) property seizure; (b) determination of 
the procedure for material evidence storage by determining the procedure for execut¬ 
ing a ruling on the property seizure; (c) property transfer to management, which has 
been seized in a criminal proceeding. In most cases, the investigator, in consultation 
with the prosecutor, or the prosecutor acted on the following algorithm: a) appealed 
to the investigating judge or the court with a petition for property seizure in the order 
as prescribed by art. 170-175 of the CPC; (b) received decision on such petition sat¬ 
isfaction; (c) appealed to the investigating judge or the court with a petition to deter¬ 
mine the procedure for material evidence storage by determining the procedure for 
executing a ruling on property seizure or a petition property transfer to management 
seized in a criminal proceeding [25; 26]. At the same time, in some cases, the prosecu¬ 
tion appealed with a petition to seize property in a criminal proceeding, in which it 
requested to determine the procedure for the material evidence storage [25]. 

Indeed, in the CPC, the legislator does not specify requirements for a petition 
with which the prosecution party should appeal to the investigating court or the court 
in order to transfer seized property to management or sale by ARMA. In part 7 of art. 
100 of the CPC it is stated that (a) in cases provided for in par. 7 of part 6 of this 
article, the investigator, in consultation with the prosecutor, or the prosecutor shall 
-• 
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appeal to the investigator of a local court with the “relevant petition” within the ter¬ 
ritorial jurisdiction of which a pre-trial investigation is conducted, or to the court 
during litigation proceeding which is (b) considered in accordance with art. 171-173 
of the CPC. 

The systematic interpretation of the CPC provisions convinces that the issue 
settlement concerning property seizure in the criminal proceedings and such prop¬ 
erty transfer to management or sale by ARMA (parts 6, 7 of art. 100 of the CPC and 
art. 170-175 of the CPC), on the one hand, are interconnected and complementary, 
and on the other hand, relatively independent criminal procedural operations. So, the 
seizure of property in the criminal proceeding is always preceded by material evidence 
transfer to management or sale by ARMA, as indicated in par. 7 of art. 6 of art. 100 
of the CPC. At the same time, the legal basis for the seized property transfer to man¬ 
agement or sale by ARMA, as defined in par. 7 of part 6 of art. 100 of the CPC, is 
not always represented by a decision taken by the investigating judge or the court, 
because in cases where the owner of such property provides written consent to these 
actions, it can be transferred to ARMA without the latter. Taking this into account, 
it seems that in par. 7 of part 6 and, 7 of art. 100 of the CPC it can be the issue of an 
independent form of petition - a petition for the property seized transfer to manage¬ 
ment or sale by ARMA. In this context, the decision of the Supreme Court (herein¬ 
after - the SC) No. 760/16341/17 is quite interesting. So, while investigating the 
arguments of cassational appeal, the SC, among other things, stated that the reference 
to the lack of powers by the investigating judge to consider a “petition for determin¬ 
ing the procedure for material evidence storage by defining the procedure for execut¬ 
ing a ruling on property seizure”, conflicts with the legislation. Referring to part 6 of 
art. 100 of the CPC, the SC stated that the court of appeals, having established that 
the decision taken by the investigating judge on determining the procedure for mate¬ 
rial evidence storage by defining the procedure for executing a ruling on property 
seizure, is not subject to appeal, and refusing to enforce proceedings under the appeal, 
acted in accordance with requirements of the criminal procedural law [27]. This, in 
the aspect of the legal position, formulated in the SC Ruling dated October 12, 2017 
[28], convinces that by taking the same decision on the consequences of a petition 
for determining the procedure for material evidence storage by defining the procedure 
for executing a ruling on property seizure, the investigating judge acted within the 
limits of its authority as defined by the CPC. In fact, the same conclusion was made 
by the SC in the above decision. In particular, referring to parts 6 and 7 of art. 100 
of the CPC, the SC directly stated that both a “petition determining the procedure for 
material evidence storage by defining the procedure for executing a ruling on prop¬ 
erty seizure”, and a “decision of the investigating judge on determining the procedure 
for material evidence storage by defining the procedure for executing a ruling on 
property seizure” as provided for by the regulations of the current CPC, therefore, 
the first service document was legally considered by the investigating judge, and the 
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second, in accordance with part 1 of art.309 of the CPC, shall not subject to appeal 
during pre-trial investigation [27]. 

At the same time, some doubts raise the titles of these service documents. So, if 
the prosecution, having received the decision of the investigating judge or court to 
satisfy a petition to seize property, additionally appeals to the investigating judge or 
the court with a petition as provided for in part 7 of art. 100 of the CPC it appears 
that such an appeal shall be conducted by filing a petition for seized property (mate¬ 
rial evidence) transfer to management or sale by ARMA. In this case, the title of the 
petition and the corresponding ruling will be such that correspond to their content. 

At the same time, it should be stressed that the responsibility to determine the 
procedure for ruling execution on the property seizure, including by determining the 
procedure for material evidence storage, in accordance with cl. 5 of part 5 of art. 173 
of the CCP shall be imposed on the investigating judge or the court which, in case of 
petition satisfaction to seize the property, is obliged to determine in its decision the 
procedure for such ruling execution, indicating the way of information provision to 
the interested persons. For this purpose, the investigating judge or the court shall 
determine the concrete actions that shall be taken to execute its ruling on the prop¬ 
erty seizure [29, p. 353] and indicate the institution or official responsible for [30, p. 
418], Therefore, the practice of such issue settlement concerning material evidence 
transfer to management or sale by ARMA, as specified in par. 7 of part 6 of art. 100 
the CPC, when considering a petition on such property seizure (cl. 5 of part 5 of art. 
173 of the CPC) in the criminal proceedings is also lawful. 

Fifthly, the adherence to principles in settling the issue on the type of petition 
with which the investigator, in consultation with the prosecutor, or the prosecutor 
shall appeal to the investigating judge or the court in order to transfer property to 
management or sale by ARMA is connected with the following discussion issues - the 
possibility of appeals, issued by the results of such petitions review, decisions of the 
investigating judges or the courts.So, the analysis of the judicial practice makes it 
possible to state that following the results of petitions consideration, the investigating 
judge or the court shall resolve on following types of rulings: (a) property seizure; 
(b) determination of the procedure for material evidence storage by determining the 
procedure for executing a ruling on the property seizure; (c) property transfer to 
management, which has been seized in a criminal proceeding [31; 32]. 

In part 3 of art. 392 of the CPC it is stated that the investigating judge’s rulings 
may be appealed in cases as stipulated by the CPC. In particular, such cases are 
listed in part 1 of art. 309 of the CCP, according to which the ruling of the investigat¬ 
ing judge on the property seizure or its refusal may be appealed during the pre-trial 
investigation. At the same time, claims against the other rulings of the investigating 
judge are not subject to appeal, and objections against them may be filed during the 
preliminary procedure in court (part 3 of art. 309 of the CPC). Consequently, accor- 
-• 
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ding to the general rule, the list of the investigating judge’s rulings, which may be 
appealed in the appeal procedure as provided for in cl. 303 of the CPC, is exhaustive. 

Formal interpretation of provisions specified in cl. 9 of part 1 of art. 309 of the 
CPC suggests that among all above types of rulings issued by the investigating judge 
only ruling on property seizure, in which the issue on property transfer to management 
or sale by ARMA is directly settled, may be appealed against in an appeal procedure 
during the pre-trial investigation. At the same time, the content of this regulation 
convinces that, indicating the possibility of appeal during the pre-trial investigation 
in an appeal procedure the investigating judge’s decision on the property seizure or 
refusal in it, the legislator meant the operation of property seizure. Flowever, if the 
ruling issued by the investigating judge on the property seizure immediately settled 
the issue of such property transfer to management or sale by ARMA, it appears that 
the latter, guided by cl. 9 of part 1 of art. 309 of the CPC, cannot be appealed, except 
as in the form of appealing against property seizure or refusal to it [33]. 

Concerning the possibility to appeal the ruling on determination of the procedure 
for material evidence storage by determining the procedure for executing a ruling on 
the property seizure, SC provided its opinion (case no. 757/53393/17). So, the deci¬ 
sion taken by the investigating judge of Pechersk District court in Kyiv upheld the 
motion of the senior investigator for especially important cases of the Chief Military 
Prosecutor’s Office of the General Prosecutor’s Office on determination of the pro¬ 
cedure for material evidence storage by determining the procedure for executing a 
ruling on the property seizure. The court of appeal in Kyiv, guided by part 4 of art. 
399 of the CPC, refused to enforce proceedings on appeal by the representative of a 
legal entity under the said ruling of the investigating judge. By disagreeing with such 
a decision, the person appealed to the SC with a cassation appeal, in which it re¬ 
quested to cancel the ruling and appoint a new trial in the court of appeal. Flaving 
reviewed the cassation appeal and attached copies of court decisions, the panel of 
judges of the Supreme Court refused to enforce the cassation proceeding, referring 
to the fact that the ruling issued by the investigating judge, which according to art. 100, 
170-173 of the CPC the procedure for the material evidence storage was determined, 
by their transfer to ARMA, in accordance with art. 309, 392 of the CPC, is not subject 
to appeal [34]. A similar position was expressed in the decision of the Supreme 
Council dated January 15, 2018 (case number 760/16341/17) [27]. 

The situation with impossibility to appeal the ruling of the investigating judge or 
the court on the property transfer to management or sale seized in the criminal proceed¬ 
ings resulted in the owners of such property to apply with administrative claims to 
ARMA. The administrative courts generally refuse to enforce proceedings with such 
claims, referring to cl. 1 of part 1 of art. 170 of APC of Ukraine, since such claims are 
not subject to consideration in the administrative jurisdiction procedure [35; 36; 37]. 

So, an analysis of the law enforcement practice concerning the possibility to ap¬ 
peal the decision of the investigating judge on property transfer seized in the criminal 
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proceeding to management or sale by ARMA convinces that the latter currently re¬ 
quires an additional legal settlement. In particular, it appears that in part 1 of art. 309 
of the CPC it shall be provided clause 9' as follows: “the ruling of the investigating 
judge on property transfer to management or sale by ARMA”. 

Sixthly, the issues raise the circumstances to be proved by the prosecution party 
when considering the petition under par. 7 of part 6 of art. 100 of the CPC before the 
investigating judge or court. The general conclusion for law enforcement practice 
makes it possible to state that the investigator or the prosecutor shall provide its evi¬ 
dence of the following circumstances: 1) property correspondence transferred to 
management by ARMA to the signs of material evidence, as defined in art. 98 of the 
CPC [38]; 2) transfer of such material evidence to the management by ARMA will 
not prejudice the criminal proceedings tasks [25; 26]; 3) the cost of objects transferred 
to the management by ARMA is more than 200 subsistence wages for able-bodied 
persons; 4) the owner of the property refuses to consent to its transfer to the ARMA 
management; 5) the property seized requires special management measures targeted 
at its preservation or preservation from its economic value reduction as a result the 
owner continues to possess the property [38; 39]. 

CONCLUSIONS 

Criminal prosecution of the person for committing corruption and other crimes should 
include comprehensive activities targeted at assets recovery obtained as a result of 
crime, since only under such condition it can be guaranteed the real tasks fulfilment 
set by the Criminal Code (art. 1) and criminal proceedings (art. 2 of the CPC) during 
the pre-trial investigation and judicial proceedings for criminal offences.The purpose 
of such activity is to minimize the negative effects of crime by converting illegal 
assets obtained into the income of state, as well as preventive influence, and the ob¬ 
ject will be assets obtained as a result of crime, namely: funds, property, property and 
other rights that may be seized in a criminal proceeding or confiscated by court order 
in a criminal proceeding. Such assets shall meet requirements of par. 7 of part 6 of 
art. 100 of the CPC. 

Assets recovery in the criminal proceedings, from the date of its commencement 
to the ultimate goal of such activities, covers the following operations in substance: 
detection, search, arrest, management and special confiscation of assets. The subjects 
of such activities in the criminal proceedings shall be investigator, prosecutor, inves¬ 
tigating judge, court and officials of ARMA. 

The analysis of law enforcement practice in the field of assets recovery allows 
setting a number of problematic issues that, in general terms, are reduced to the fol¬ 
lowing: 1) gaps in the CCP in terms of legal regulation of the for property seized in 
the criminal proceedings transfer to management or sale by ARMA; 2) non-comp¬ 
liance of the provisions of the Law No. 722 with the norms of parts 6 and 7 of art. 100 
of the CPC. 

-• 


104 




BicHHK HauioHaAbHoi' ai,a,u \in npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


•- 

REFERENCES 

[1] Verkhovna Rada of Ukraine. (2006). United Nations Conventionagainst Corruption. Re¬ 
trieved from http://zakon5.rada.gov.ua/laws/show/ 995_cl6. 

[2] Fukuyama, F. What is Corruption. Retrieved from http://hvylya.net/analytics/society/ 
frensis-fukuyama-shho-take-koruptsiya.html. 

[3] Verkhovna Rada of Ukraine. (2003 ).Onthe Fundamentals of National Security of Ukraine. 
Retrieved from http://zakon2.rada.gov.ua/laws/show/964-15. 

[4] Corruption Index CPI-2017. Retrieved from https://tiu-ukraine.org/research/indexkoruptsiy 
i-cpi-2017/. 

[5] Rise from the depths: Ukraine 130th in the Corruption Perceptions Index. (2016). Retrieved 
from http://ti-ukraine.org/news/media-aboutus/5763html. 

[6] Corruption Index CPI-2016. Retrieved from http://ti-ukraine.org/research/index-korup- 
tsiyi-cpi-2016/. 

[7] Reports on the state of counteraction to corruption. (2013-2017). Retrieved from 
http://mvs.gov.ua. 

[8] Bousol, O. Yu. Detection, Investigation and Asset Management of Corruption and Other 
Crimes: International Legal Aspects and Experience for Ukraine. Retrieved from 
http://nbuviap.gov. ua/index.php?option=com_content&view=article&id=2374:viyavlen 
nya-rozshuk-ta-upravlinnya-aktivami-oderzhanimi-vid-koruptsijnikh-ta-inshih-zlochiniv 
&catid = 8 &itemid = 350. 

[9] Report on the activities of the National Agency of Ukraine for the detection, 
tracingandmanagement of assets derived from corruption and other crimes. (2017). Re¬ 
trieved from https://arma.gov.ua/files/general/2018/04/27/20180427144834-93.pdf. 

[10] Council Decision 2007/845/JHA. (2007). Retrieved from http://eur-lex.europa.eu/legal- 
content/EN/TXT/HTML/?uri=CELEX:32007D0845&from=EN. 

[11] Verkhovna Rada of Ukraine. (2015). On the National Agency of Ukraine for detection, 
investigation and management of assets derived from corruption and other crimes. Re¬ 
trieved from http://zakon5.rada.gov.ua/laws/show/772-19/page. 

[12] Verkhovna Rada of Ukraine. (2012). Criminal Procedural Code of Ukraine. Retrieved 
from http://zakon2.rada.gov.ua/laws/show/4651-17/page. 

[13] Verkhovna Rada of Ukraine. (2017). Procedure of interaction in the consideration of the 
appeals of the authorities conducting pre-trial investigation, the prosecutor’s office and 
theexecution of requests of foreign states regarding the detection and tracing of assets. 
Retrieved from http://zakon5.rada.gov.ua/laws/show/zl342-17. 

[14] Commission of the European Union. Report from the Commission to the European 
Parliament and the Council COM (2011) 176 final (April 2011). Retrieved fromhttps:// 
ec.europa.eu/home-affairs/sites/homeaffairs/files/news/intro/docs/l_en_act_part l_v8.pdf. 

[15] Asset Recovery under German Law. Pointers for Practitioners: STaR. Retrieved from 
https://star.worldbank.org/sites/star/files/asset-recovery-in-german-law-english.pdf. 

[16] Codedeprocedurepenale: France (1995). Retrieved from https://www.legifrance.gouv. fr/ 
affichCode.do?cidTexte = LEGITEXT000006071154 fcdateTexte = 20180521. 

[17] The Prevention and Suppression of Money Laundering and Terrorist Financing. (2007). 
Retrieved from http://www.law.gov.cy/law/mokas/mokas.nsf/All/8D5B6DF6DC5D5815 
C2257BE1 002A2848/$file/AML%20consolidated%201aw%20188(I)_2007,%20 
58(I)_2010,%2080(I)_2012,% 20192 (I)_2012,% 20101 (I)_2013% 20final% 2018.11.13 % 
20-% 20MOKAS.pdf. 


105 




BicHHK HauioHaAbHoi' ai.a, If mII npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


-• 

[ 18] Criminal Procedure Law: Cyprus. (1959). Retrieved from https://www.sbaadministration.org/ 
home/legislation/01_02_09_01_COLON1AL_CAPS_1959/01_02_0 l_04_Caps-125- 175A/ 
19600101_CAP155_en.pdf. 

[19] Criminal Assets Bureau Act: Ireland. (1996). Retrieved from http://www.irishstatutebook.ie/ 
eli/1996/act/31/enacted/en/print.html. 

[20] Verkhovna Rada of Ukraine. (1999). About the subsistence minimum. Retrieved from 
http ://zakon5 .rada.gov. ua/laws/show/966-14. 

[21] Verkhovna Rada of Ukraine.(2017). About the State Budget ofUki~aine for 207#.Retrieved 
from http://zakon.rada.gov.ua/go/2246-19. 

[22] Verkhovna Rada of Ukraine. (1995). About payment of labor. Retrieved from 
http://zakon2.rada.gov.ua/laws/show/108/95-%D0%B2%D1%80. 

[23] Verkhovna Rada of Ukraine. (2010). The Budget Code of Ukraine. Retrieved from 
http ://zakon5 .rada.gov.ua/laws/show/2456-17/page3. 

[24] Verkhovna Rada of Ukraine. (2017). A sample list of the property’, including thosein the 
form of items or large batches of goods, storage of which duet ocumber some or for other 
reasons is impossible with out unnecessary difficulties, or expenses for the provision of 
special conditions of storage or management which are commensurate with its costor 
which is rapidly losing the irvalue, as well as property in the form of goods or products 
subject to rapidspoilage to be implemented. Retrieved from http://zakon2.rada.gov.ua/ 
laws/ show / 685-2017-% D0%BF. 

[25] The decision of the investigating judge of the Pechersk District Court of Kyiv (2018), 
Litigation No.757/15190/18-k. Retrieved from http://reyestr.court.gov.ua/Review/73686156. 

[26] Decision of the investigating judge of the Solomyansky District Court of Kyiv (2018), 
Litigation No.760/7819/18. Retrieved from http://reyestr.court.gov.ua/Review/73531629. 

[27] Decree of the Supreme Court (2018). Litigation No.760/16341/17. Retrieved from 
http://reyestr.court.gov.ua/Review/71639619. 

[28] Resolution of the Supreme Court of Ukraine dated October 12, 2017 No. 5-142x (15) 17. 
URL: http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/FDC. 

[29] Banchuk, O. A., Kuibida, R. O., Havronyuk, M. I. (2013). Scientific and Practical 
Commentary to the Criminal Procedural Code of Ukraine. Kyiv: Factor. 

[30] Stovba, O. V. (2013). Scientific and Practical Commentary of the Criminal Procedure 
Code of Ukraine. Kharkiv, Apostil. 

[31] Decision of the Kyiv Appeal Court dated January(2018), Litigation No.757/53400/17-k. 
Retrieved from http://reyestr.court.gov.ua/Review/71634554. 

[32] Decision of the Court of Appeal of the Poltava region (2018), Litigation No.552/8493/17. 
Retrieved from http://reyestr.court.gov.ua/Review/71453426. 

[33] Decision of the Court of Appeal of the Poltava region(2017), Litigation No.552/7982/17. 
Retrieved from http://reyestr.court.gov.ua/Review/71363567. 

[34] The Supreme Court’s ruling (2018) Litigation No.757/56325/17-k. Retrieved from 
http://reyestr.court.gov.ua/Review/71406604. 

[35] Decree of the investigating judge of the Kyiv District Court of Kharkiv (2018), 640/ 
13825/17. Retrieved from http://reyestr.court.gov.ua/Review/71548875. 

[36] The decision of the District Administrative Court of Kyiv (2018), Litigation No. 826/ 
3110/18. Retrieved from http://reyestr.court.gov.ua/Review/72501166. 

[37] Decision of the investigating judge of the Solomyansky District Court of Kyiv dated April 
(2018), Litigation No.760/10191/18. Retrieved from http://reyestr.court.gov.ua/Review/ 
73564083. 

-• 


106 




BicHHK HauioHaAbHoi' ai,a,U'\]ii npaeoeux HayK YnpaiHii Tom 25 , JV° 3 , 2018 


•- 

[38] The decision of the investigating judge of the Kozeletsky District Court of Chernihiv Oblast 
(2018), Litigation No. 734/187/18. Retrieved from http://reyestr.court.gov.ua/Review/ 
72559200. 

[39] The decision of the investigating judge of the Pechersk District Court of Kyiv (2018), 
Litigation No. 757/14308/18-k. Retrieved from http://reyestr.court.gov.ua/Review/ 
73546948. 

OjieHa IropiBHa Pe3HiKOBa 

Kan.tH.taT iopn,anminx HayK, acncTeHT Kac|)cnpn KpHMmajibHoro 
npopecy Ta onepaTHBHO-po3iuyKOBOi AuuibHOCTi 
HaHioHajibHHH kjphahhhhh yHiBepcHTeT iMeHi XpocnaBa Mynporo 
61024, Byjt. IlymKiHCbKa, 77, XapKiB, YKpatHa 

EjieHa HropeBHa Pe3HHKOBa 

Kan/innaT lopH.wtccKHX HayK, accncTeHT Kac|)c;ipbi yroJiOBHoro 
npopecca h onepaTHBHo-po3bicKHOH AeaTenbHocTH 
I lanHonaabiibiH iophahhcckhh yHHBepcHTeT hmchh XpocnaBa Mynporo 
61024, yji. nyuiKHHCKaa, 77, YKpaHHa, XapbKOB 

Olena I. Reznikova 

Candidate of Juridical Sciences, Assistant Professor 

Department of Criminal Procedure and Operational and Search Activity 

Yaroslav Mudry National Law University 

61024, Pushkinskaya 77, Ukraine, Kharkov 

PeKOMeHAOBaHe UHTyBaHHH: Pe3HiKOBa O. I. IIoBepHeHHa aKTHBiB, oAepacaHHx 
BHacniAOK BHHHeHHa 3JioHHHiB y KpHMiHanbHOMy npoBaAateHHi: MimtapoAHHH ao- 
CBiA i cynacHHH ctbh / O. I. Pe3HiKOBa // BicHHK HauioHajibHot aKaAeMii npaBOBHX 
HayK YKpatHH. - 2018. - T. 25, Ns 3. - C. 90-107. 

Suggested Citation: Reznikova, O. I. (2018). Return of assets received after crimes 
in the criminal proceedings: current state and international experience. Journal of 
the National Academy of Legal Sciences of Ukraine, 25(3), 90-107. 

Crana HaAiumna / Submitted: 11.07.2018 
^.oonpaubOBaHo / Revised: 18.09.2018 
CxBaneHo ao ApyKy / Accepted: 24.10.2018 


107 




yflK340.ll 

DOI: 10.31359/1993-0909-2018.25.3.108 

K. Ocafifla 

KDpuAUHHUu (paKyAbmem 
BapiuaecbKuu ymeepcumem 
Baptuasa, PIoAbiu,a 

CyHACHA MEPEfKA nPABOBOI CHCTEMH 
IATHFIOB1flffiEPEAA 3AKOHy 

AHOTauin. ripodneMa KnacwpiKaifii dmcepen npaea e naymeiu Jiimepamypi ufe docKoncuio He 
euenena. Po3nodiJi dotcepen npaea 3eodumbCH do eueneHnn odHozo 3 eudie npaea - nopMamue- 
no-npaeoeozo. ToMy ocnoena Memo podomu nonnzaey euenenni cynacnoi' 6azamocmoponnbOi 
ropuduHHoi cucmeMU i amunoeux dotcepen npaea. BcmaHoejieno, iifo mmajioz dowepen npaea 
3pocmae npomnzoM cmonime. I npanmunno neMootcnueo yneumn noenuii Kamanoz nemunoeux 
dmcepen npaea nepe3 uozo duHOAiinui 3Mimi i cynepennueuu xapamnep denKux 3 dmcepen. Aemo- 
poM npoananuoeano npei^edenmne npaeo Miotcnapodnux cydie, piiuenm Koncmumyifiuuux 
cydie, Kopuzyeannn 3aKony (i KOMenmapi do KodeKcie), Mumne i 3eunaune npaeo, Modeubni dii, 
peKOMendaifii (po3po6jieni depotcaenuMU opzanaMU ma imuuMU ynacnuKOMU piiHKy), cman- 
dapmni KonmpaKmu. Ypodomi eiananeno, it/o djin ynpaeninnn ptemiMU ceianopaMU piiHKie 
neodxidno cmeopmeamu pteni eudu depotcaenux opzanie, hk odnux 13 cynacuux npaeoeux in- 
cmpyMemnie, dm i'xHbozo 3axucmy. 

KjiroHOBi cjioBa: oaraToneiiTpona npaBOBa CHCTeMa, CHCTeMa iu-mijibiroro npaBa, KoncTHTyni- 
onajibiii TpH6yHajiH, enponcMcbKi-m piricnb. 


K. Ocafifla 

KdpuAUHecKuu (paKyAbmem 
BapuiaecKuu ynueepcumem 
Bapmaea, IloAbma 


COBPEMEHHAH CETb nPABOBOH CHCTEMbI 
H ATHnHHHblE HCTOMHHKH 3AKOHA 

AHHOTauHH. 17po6jieMa KnaccwpuKaifuu ucmonnuKoe npaea eine docKonajibno ne U3ynena 
e naynnou mimepamype. Pacnpedenenue ucmoHHUKoe npaea ceodumcn k usyneuwo odnozo 113 
eudoe npaea - HopMamueno-npaeoeozo. FloomoMy ocnoenan ifenb padomu ceodumcn k co- 
epeMeHHou Mnozocmoponneu mpudunecKou cucmexie 11 amununecKux ucmomiuKox npaea. 
ycmaHoeneno, nmo Kamanoz ucmonnuKoe npaeapacmem na npomnotcenuu eeKoe. M npaxmu- 
necKu Heeo3MooicHo npedcmaeume nonnuu Kamanoz nemunumiux ucmoHHUKoe npaea u3-3a ezo 
dunaMunecKiix u3Menenuu u npomueopemieozo xapaKinepa neKomopbix 113 uanomiUKoe. Ae- 
mopoM npoananu3upoeaHO npeifedenmnoe npaeo Meotcdy nap odnux cydoe, peuienun Koncmu- 
myifUOHHbix cydoe, KoppeKmupoem 3aKona (u KOMMenmapuu k KodeKcaxt), maMOJtcennoe 
u odbmHoe npaeo, ModenbHbie deucmeun, peKOMendaifuu (pa3pa6omaHmie zocydapcmeennu- 
mu opzanaMU u dpyzuMU ynacmnuKUMU peinKa), cmandapmnbie KonmpaKmu. B padome onpe- 
deneno, nmo dnn ynpaenenun pa3nmnbiMU ceKmopaMU pbiHKoe co3datomcn pa3nunnue eudbi 
zocydapcmeennbix opzanoe kok odun U3 coepeMennux npaeoeux uncmpyMenmoe dnn ux 3a- 
ufumbi. 
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Kjiio'icBi.ie c j io b a: m noro11cnTpo b a h npaBOBaa cHCTeMa, CHCTeMa rpa'ATiaiicKoro npaBa, koh- 
CTHTyuHOHanbHBie rpn6yuajibi, eBponeiicKHH yponciib. 


K. Osajda 

Faculty of Law and Administration 
University of Warsaw 
Warsaw, Poland 


MODERN MULTI-SOURCE LEGAL SYSTEM 
AND ATYPICAL SOURCES OF LAW 

Abstract. The problem of classifying sources of law has not yet been thoroughly studied in the 
scientific literature. The distribution of law sources is reduced to the study the one of the types 
of law - regulatory. Therefore, the main purpose of the work is to study the modern multi¬ 
lateral legal system and atypical law sources. It has been established that the catalog of law 
sources has been growing over the centuries. And it is almost impossible to present a complete 
catalog of atypical law sources due to its dynamic changes and the contradictory nature ofsome 
of the sources. The author have analyzed the case law of international courts, decisions of 
constitutional courts, amendments to the law (and comments on codes), customs and custotnary 
law, model actions, recommendations (issued by government agencies and other market par¬ 
ticipants), standard contracts. The presented work determined that various types of state bodies 
are being created to manage various sectors of the markets as one of the modern legal instru¬ 
ments for the protection of weaker ones. 

Keywords: multi-centres legal system, civil law system, Constitutional Tribunals, European 
level. 

INTRODUCTION 

One of the fundamental questions in legal science is about sources of law. The ac¬ 
cepted catalogue of sources oflaw in each jurisdiction reflects the historical evolu¬ 
tion of this jurisdiction. It also helps differentiate one legal system from another. 
Nowadays the most typically accepted sources of law are similar in the same type 
of jurisdictions; then these are statutes for civil law countries and case law for com¬ 
mon law countries. However, regardless of a type of jurisdiction, with regard to the 
catalogue of sources of law we can observe two interesting phenomena. 

Firstly, the traditional differences between types of sources of law present and 
popular in particular jurisdictions diminish significantly. It is clearly visible in com¬ 
mon law jurisdictions where more and more statutes are passed. Although they are 
drafted differently than in civil law countries, because they tend to be much more 
detailed and, in consequences, lengthy, and they serve different purposes than in 
civil law countries (mainly to fill legal gaps not ruled by precedents or to change the 
existing precedents), in practice they regulate more and more issues and are becoming 
more important practically. There also exist jurisdictions that are practically half¬ 
common law, half-civil law. It includes not only mixed legal systems (for example: 
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Scotland, Republic of South Africa, Israel), but also jurisdictions regarded as typical 
common law ones. For example in Canada private law is definitely common law, but 
criminal law is partially codified: while some issued are regulated by the code, de¬ 
fences are most part of the common law [1], 

Similarly in civil law system, although precedents are not accepted as biding and 
case law is not regarded as a source of law, the importance of case law is growing. 
M. Shapiro even correctly noted that in any jurisdiction judges make law however 
they deny that they do it - he calls it a paradox [2]. The access to judgments of the 
highest courts is faster and easier thanks to technological development and as a con¬ 
sequence the awareness of their existence is much higher. As a result, although pos¬ 
sible, it is very unlikely that the lower courts would not follow the interpretation of 
law given in a judgment of Supreme Court [3]. One could say that in civil law juris¬ 
dictions case law is practically a source of law because of the authority of the highest 
courts, not because of the rule of law, as it is in common law [4]. 

Secondly, the catalogue of sources of law is constantly growing over the centuries. 
As the world is becoming more developed, the instruments we use are more sophis¬ 
ticated: it includes financial and legal instruments. We also have more and more 
sources of law and laws generally. However, the legal nature of many sources of law 
and their binding force are frequently unclear. Some of them are even named soft law 
[5], while a crucial feature of a legal norm is its binding force, so by nature it cannot 
be soft. Moreover, as a result of more complicated nature of a legal system, the art 
of judicial interpretation is more visible and important. As a consequence it seems 
that the awareness of the influence of personalities of judges on the way of their in¬ 
terpretation of law and as a result on the content of law is also rising [6; 7]. The 
growing number of sources of law means that next to traditional sources we have 
more and more sources that are atypical ones. 

1. MATERIALS AND METHODS 

The phenomenon of atypical sources of law will be dealt with more thoroughly in this 
paper, because their existence turns every legal system into multi-source and multi¬ 
level legal system. Multi-level legal system is described as "multicentrycznosc" in 
Polish legal language. It means that there exist many "centres" which have power 
(competence) to produce legal norms and the centres are not in a hierarchical order. 
The theory was developed by E. L^towska [8-9]. 

In this paper wewill try to point out some atypical sources to illustrate problems 
with analysing their legal nature. Our thesis (which fits within the theory of legal 
pluralism [10]) is that nowadays we have a broad catalogue of diverse sources of law 
and every modem legal system must be seen as a multiple-sourcesystem. Surpri¬ 
singly, it seems that a phenomenon of multi-source legal system is not a new one, 
because always, to some degree, there were more than one accepted, formally or 
practically, source of law. However, currently this feature of a legal system is much 

-• 

110 




BicHHK HauioHaAbHoi' ai,a,u vni npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


•- 

more important and the role of atypical sources of law in practice is unprecedented 
[11]. The expansion of atypical sources of law is a result of losing the exclusivity of 
law making by the states: as we have increasing number of law makers, we also have 
increasing number of sources of law [12-14]. 

We believe that it is almost impossible to present a full catalogue of atypical 
sources of law because of its dynamic changes and controversial nature of some of 
the sources (it is not clear if they could be called sources of law). The atypical 
sources of law are a product of practice of law: some of them could be regarded as 
such sources of law only as long as they are regarded as such in practice. However, 
to prove the thesis on multi-source character of every legal system and the existence 
of atypical sources of law, at least some of such sources must be dealt with. To point 
them out in this paper, an inductive reasoning is applied: an existing in practice phe¬ 
nomena are assessed against their normative function (if they "operate" and are re¬ 
spected as sources of law). As a result of necessary selection, the paper briefly deals 
with the following sources of law: 

- case law of international courts and domestic constitutional courts; 

- restatements of the law; 

- customs and customary law; 

- model acts; 

- recommendations of public authorities and other bodies; 

- standard contracts. 

2. RESULTS AND DISCUSSION 

2.1. Case law of international courts 

Although the formal legal status of case law of domestic courts as a source of law 
is different in common law and civil law jurisdictions, the difference disappears 
with regard to judgments of international courts: particularly in European context 
Court of Justice in Luxembourg and European Court of Human Rights in Strasbourg. 
Their judgments are binding for the states: EU member states and the parties to the 
European Convention on Human Rights respectively. The judgments either directly 
provide the individuals with legal protection or require (force) the states to amend 
their laws. As an example, a famous case Leitner [15] could be pointed out where 
the Court of Justice decided that everybody may ask for damages in case of loss of 
enjoyment. As a result of this case law in Member States either had to change or the 
already existing law is interpreted in a way allowing for compensating non material 
loss. For example Polish Supreme Court resolution of 19.11.2010, III CZP 79/10 
where Polish law was interpreted in accordance with European law as applied in 
Leitner case to find legal grounds to pay damages for loss of enjoyment (because of 
problems with holidays) [16]. 

Then it is impossible to say that nowadays case law of some international courts 
is not a binding source of law. However, the binding force of case law of intema- 
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tional courts may be explained differently. For example case law of Court of Justice 
of EU could be regarded as internal law of the international organisation (namely EU) 
to which Poland is a member [17]. 

2.2. Judgments of constitutional courts 

The constitutional review became nowadays a standard in modem democracies. 
It may be conducted by Supreme Courts (like in U. S.) or specially formed 
Constitutional Tribunals (like in Germany). In both cases, the aim of the courts is 
to control statutes passed by parliaments against the constitutional standards. As 
no constitution is exhaustive, the key result of constitutional review is to identify 
and develop legal principles hidden within constitutional rules. Then such principles 
have strong influence on interpretation and application of law by every court. 

Formally, in the case of constitutional review we are dealing with traditional 
source of law - a constitution itself. The mentioned principles are included in the 
constitution and only "found" by the constitutional courts. However, it looks this way 
only theoretically. Practically, it is not clear which principles are included in the 
constitution and those "findings" frequently are controversial and based on vague and 
unclear constitutional rules. Then, undoubtedly, constitutional courts develop the 
content of constitutions through their case law. As a result such case law is defi¬ 
nitely a modem source of law. In some countries its legal status is even strengthen: 
for example in Poland judgments of Constitutional Tribunal are published in the same 
way as statutes of parliament and it is said straight forward that they are commonly 
binding (according to the art. 190 of Polish constitution [18]). 

2.3. Restatements of the law (and commentaries to codes) 

The Restatements of the law are known in U. S. They are not statutes passed 
by legislator, but they resemble a piece of legislative work. They are prepared 
and published by American Law Institute. They are a collection of laws in force 
regulating given part of law (e.g. "Restatement of the Law. Contracts" [19]). They 
may be called "codified" (or better "collected") rules of law coming from case law. 
Though the restatements are not source of law, because such status have cases cited 
in them, but by the mere collection of chosen and published cases the restatements 
make them more popular and frequently cited. Then indirectly the restatements 
influence the content of applied law and as a result could be called atypical source 
of law. The effect of the restatements is strengthened by their structure. They are not 
only a collection of some excerpts from the cases, but the authors formulate rules of 
law out of the cases and write them down. It is like bottom - up codification of law, 
contrary to typical for civil law jurisdiction top - down approach. 

Although the restatements are unique for U. S., because of their prestige resulting 
from the position of American Law Institute and traditional practical importance, they 
resemble commentaries to codes known in civil law countries. The commentaries 
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usually start with a rule of law from a code and then present cases where the rule was 
applied and provide with its in-depth interpretation. The restatements are similar as 
to the structure: they give a rule of law and then offer cases where it came from and 
where it was adopted and add commentary and examples. Obviously, the commenta¬ 
ries to codes in civil law jurisdictions are not sources of law even in the sense of the 
restatements, their authority is much less powerful, however undoubtedly they also 
influence the content of the applied law [3]. They are the source of knowledge about 
the law and then, judges educated by them, may be more eager to understand and 
apply the law as it is stated in a commentary. Then in this very indirect way the com¬ 
mentaries could be regarded as sources of law. 

2.4. Customs and customary law 

It is generally accepted that sources of public international law are listed in the art. 
38 of the Statute of the International Court of Justice [20]. The Statute inter alia 
points out "international custom, as evidence of a general practice accepted as law". 
Although customs are commonly accepted as sources of public international law, it 
is not the case with, for example, private law. Nevertheless, it is becoming more and 
more obvious that customs are also sources of private law. It can be observe in two 
distinct contexts. 

Firstly, with regard to international trade and international contracts. Sellers and 
buyers frequently use INCOTERMS [21] to regulate costs of shipping, insurance, 
and accidental destruction of the sold items. The precise INCOTERMS are included 
in a contract and as a consequence they are binding for the parties of the contract as 
part of the contract. But the content of the INCOTERMS is not drafted by the parties 
themselves as the rest of their contract, but INCOTERMS are prepared and published 
by International Chamber of Commerce in Paris. Then their meaning and interpreta¬ 
tion given by the Chamber are standard and, indirectly, binding. They could be re¬ 
garded as "codified" customary law. It’s worth noticing that INCOTERMS are not 
exceptional. For example with regard to international building and engineering works 
to conclude contracts for construction FIDIC principles [22, 23] are used and, when 
adopted to the particular contract by its parties, have similar legal status as INCO¬ 
TERMS. 

Secondly, customs are sometimes directly referred to by the rules of law to help 
apply the rules in practice. In this context customs are not autonomous sources of 
law, because the scope of their application is limited by the statute, however they do 
influence the content of the law. The article 56 of Polish Civil Code is a very good 
example of this usage of customs. According to this rule a juridical act (an act in law, 
a legal act) shall have not only the effects expressed in it but also those which follow 
from statutory law, the principles of community life, and the established customs. 
Then in this context "the established customs" may even decide about the effects of 
juridical actsin the same way as statutory law does. 
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2.5 Model acts 

Model acts by definition are not binding sources of law. They exist in both common 
law and civil law jurisdictions. 

Model acts are particularly known in U. S. They are mostly prepared by Uniform 
Law Commission specially established in 1892 "to provide the states with non-par¬ 
tisan, well-conceived and well-drafted legislation that brings clarity and stability to 
critical areas of state statutory law" [24]. The most successful are Uniform Commer¬ 
cial Code (UCC, first published in 1952) [25] and Uniform Probate Code (UPC, first 
published in 1969) [26]. Their aim is to give the states the opportunity to adopt such 
acts (with or without amendments) as their internal law. It is particularly necessary 
and valuable with regard to private law that, according to American constitution, 
mostly remains within the power (competences) of the states, not at federal level, and 
not all the states have enough resources to conduct the drafting process entirely. 
Moreover, similar law in most states is important for inter-states commerce and mo¬ 
bility of people. 

Although model acts play particularlyimportant role in U. S., they exist also in 
other common law jurisdictions.For example in Canada model acts are drafted under 
the auspices of Uniform Law Conference of Canada [27]. 

In civil law jurisdictions the model acts are less popular. It is due to obvious 
reasons in countries that are much smaller than U. S. However, in case of bigger 
federal states like Germany, the regulation of private law matters is usually federal 
law issue, so the law is exactly the same in the entire country.For example German 
Civil Code (BGB - Biirgerliches Gesetzbuch) is in force in the entire Germany [28]. 
However, the idea of model acts developed together with strengthening ties between 
EU Member States and growing role of EU and European law. The same reasons that 
caused development of model acts in U. S., mostly concerning ease of cross border 
commerce, encouraged to undertake similar attempts to draft such model acts in 
Europe. These tasks were mostly carried out by academics. The efforts are particu¬ 
larly advanced with regard to contract law where, first, Principles of European Con¬ 
tract Law were released [29], and later Draft Common Frame of Reference [30]. The 
work almost ended by enacting EU-wide regulation on Common European Sales Law, 
but this initiative was blocked, and finally the proposal for European regulation was 
withdrawn [31]. Nevertheless, the results of this academic work is still useful for 
drafting EU law in the sphere of private law and the model acts are even sometimes 
used in practice with regard to national laws (as evidence of common European stan¬ 
dard) [32-34], 

There exist even model acts addressed to both common law and civil law jurisdic¬ 
tions worldwide. One of the most known example is UNIDROIT Principles of Inter¬ 
national Commercial Contracts [35]. Their preamble clearly says that they may serve 
as a model for national and international legislators. Moreover, they may be adopted 
by the parties as the law governing the contract they are concluding. 
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The model acts are commonly correctly regarded as soft law. They are not bin¬ 
ding, but definitely they may influence "hard law". The model acts may be used by 
traditional legislators (national or supranational) to draft statutes or other typical 
sources of law. Moreover, they may influence the interpretation of existing laws, both 
international and domestic. In some cases, for example with the above mentioned sets 
of principles of contract law, they might even have been directly applied in practice 
if they had been chosen by the parties of the particular contract as the law governing 
the contract. Then, with the proper reservations, such model acts could be regarded 
as atypical source of law. 

2.6. Recommendations (released by public authorities and other market players) 
Different kinds of public authorities are established to control different sectors of 
markets as one of the modem legal tools to protect the weaker. For example quite 
frequently such authorities are supposed to control ha nk s or capital markets. They 
are often provided with the power to issue different types of recommendations. They 
are expected to be obeyed by those who are controlled by the authorities. But with 
regard to the issue of sources of law, the legal status of such recommendations is very 
unclear and controversial. As they are not passed by legislative bodies, definitely 
they are not pieces of statutory law. And, because of their nature, they are not also 
"codifications" of customs or case law. More interestingly, they are binding to those 
to whom they are addressed to only. Either they have to comply with them to be able 
to be present on the market or at least the rule "comply or explain" applies according 
to which not following the recommendations has to be publicly disclosed, explained 
and justified. As the recommendations bind external autonomous subjects of law, 
mainly, if not exclusively, legal persons, in practice they operate like statutes. 

The recommendations are issued not only by public authorities according to the 
competence given them by a statute. It happens that similar documents, but less for¬ 
mal, are produced by other market players. As an example the so called "Best Prac¬ 
tices" released by Stock Exchange Companies could be pointed out [36]. All compa¬ 
nies listed at a given stock exchange have to comply with them or publicly disclose 
with which rules they do not comply. Then the binding nature of such "Best Prac¬ 
tices" in practice is clear. 

Moreover, the stock exchange companies also regulate to some degree require¬ 
ments that have to be met by other companies which want to have their shares traded 
on the given stock exchange. Although such regulations are obviously not binding 
commonly, practically they are binding for the interested corporations that would like 
to be traded on the stock exchange. 

2. 7. Standard contracts 

Although it is theoretically apparent that a contract is not a source of law [37; 38], 
because it is binding only for its parties which willingly agreed to conclude the 
contract [39] (the third party effect of contracts is very limited [40]), the article 1103 
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of the French civil codeproves,how blur is the border between sources of law and 
contracts (It reads: "Les contrats legalement formes tiennent lieu de loi a ceux qui les 
ont faits"; means that contracts create duties for the parties equal to statutory duties 
and the parties have to obey the contract they concluded in the same way as they are 
obliged to obey the law). Despite the wording of the mentioned article of the French 
civil code that treats contractual duties as equal to statutory duties, the real issue in 
the context of the catalogue of sources of law concerns standard contracts [41]. They 
are produced by big providers of different services, like electricity, water supply or 
even mobile phone services. Obviously, theoretically, such standard contracts are not 
sources of law, as every contract, because they do not automatically bind anybody - 
they bind only those who accepted them. However, practically, for most people they 
are like law: the customers do not have enough bargaining power to negotiate their 
terms, so they only may accept or reject them. Taking into account type of certain 
services, like water supply for example, it is almost rationally impossible not to 
conclude such a contract. Then, for most such standard contracts, at least in practice, 
resemble operation of the law. It is even correctly noted by public authorities and 
legislators which pass rules to provide with special means to control the fair usage 
of such standard terms. One of the most effective instruments with this regard is 
the regulation of so-called abusive clauses. The regulation applies to both: typical 
contracts and contracts adopting standard terms. In EU this instrument is regulated 
at European level by Council Directive 93/13/EEC of 5 April 1993 on unfair terms 
in consumer contracts [42]. 

CONCLUSIONS 

The analysis of only a few atypical sources of law presented in this paper, while 
there exist more in practice, proves that nowadays every legal system is a multiple 
source system. It is a fact that nobody can deny. 

Then, it seems necessary and interesting at least to try to address the question of 
the reasons of growing number of atypical sources of law as it could help understand 
better if it is an ongoing process that will lead to constant development of new 
sources of law and if multi-source character of a legal system is a temporary or per¬ 
manent feature. 

Firstly, the more complicated structure of the states. Naturally, in case of federal 
states, we have federal sources of law and state (provincial) sources of law (the sys¬ 
tem of two levels sources of law). However, in European Union, which is not a tra¬ 
ditional type of federal state yet, but rather a supranational organisation,now we have 
very particular category of European sources of law that prevail over national 
sources of law (this the consequence of accession to the EU and the case law of Court 
of Justice of EU). Then even traditional "state made law" is not as it was before: now 
it comes from different levels of government: domestic and supranational. 
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Secondly, "multi-centred"nature of legal systems. A hierarchical order of powers 
within the states is diminishing and the same may be said about an order of sources 
of law. For example in some countries it is even impossible to point out the highest 
court in the country and judgments released by the highest courts may even be con¬ 
trary to one another. The same applies to power of national (domestic) governments 
that must give way to the power of supranational government. As a consequence 
nowadays a legal system does not have a "one centre", but many "centres" which all 
are the highest and equal to each other.A multi-centres legal system by definition 
requires multiple sources of law: each "centre" produces to some degree its own 
sources of law. 

Thirdly, the result of globalization and technological development. The advance¬ 
ment of globalization and technology resulted in easier and more frequent interna¬ 
tional relations for people and for cross border business, also with regard to legal 
sphere. It must have led to increasing number and importance both: traditional public 
international law sources (particularly international law regulations of cross-border 
activities like customary trade law) and standards published by renowned interna¬ 
tional organizations to be applied in international contracts (for example FIDIC 
standard contracts). 

Fourthly, the growing power of multinational corporations. They tend to avoid 
national courts to deal with their litigations. As a result, they not only insist on ad¬ 
ding arbitration clauses to contracts that they conclude, but also more often decide 
not to choose law governing the contract, but rather in case of disputes let arbitrators 
to decide ex aequo et bono. As a consequence, judgments of important international 
arbitrations highly influence practice and serve as a source of law of non-state origin. 

Fifthly, the increasing research and interest in comparative law. It results in fre¬ 
quent attempts to propose the unified sets of rules regulating different important issues. 
Such proposals, though not binding, have influence on interpretation of law in force 
and sometimes may even be adopted by the parties as part of a contract. 

All the above mentioned causes result in creating multiple sources of law in almost 
every state. The sources differ significantly from one another: their legal nature and 
their binding force are not the same. As the mentioned causes are not temporary, it 
is predictable that the number of atypical sources of law will be still growing: the 
new sources will be probably even more complicated and the application of law will 
become even more difficult. As an ultimate reason, it all may lead to the necessity to 
modify the traditional meaning of sources of law to include the atypical sources of 
law to this meaning without reservations. 
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BiKTopia OACKcaHApiBHa Xomchko 

KaipeApa yuBiAbHozo npaea 
KuiBCbKuii Hau,ioH.aAbHuu. ymBepcumem 'iMem Tapaca IUcshchko 

Kuib, yKpaina 


nEPEBE4EHHH EOPry nPH PEOPrAHI3AIJH 
rocno4APCbKoro tobaphctba 

Ano i auisi. Cmammfi npuceHuena doc/iidoKenwo cnieeidnoiueHHH KOHcmpyKifii nepeeedenHH 
dopey hk cnocody 3aMim odd y 3o6oe ’tuanm ma peopeanhaifii hk (popMU npunuuenuH eocno¬ 
dapcbKoeo moeapucmea. 3eaoicaiomi Ha 3aKOHodaeni atanu, aemop 3po6ue eucnoeoK npo na- 
mnicmb cuueyjiHpnoeo npaeonacmynnuifmea nid nac jiiKeidaifii eocnodapcbKoeo moeapucmea. 
KpumepieMpo3MeotcyeaHHH JiiKeidaifii mapeopeaHi3aifii 3anponoHoeano eeaowamu Hanemcmb 
ado eidcynmicnib bukjhohho yHieepccuibHoeo npaeoHacmynmiifmea. Hanemcmb ynieepcajibnoeo 
npaeonacmynnuifmea npu peopeanhaifii eu3HanaembCH yMoeoio, hko yneMOOKJiuejiwe 3acmo- 
cyeaHHx e o3HanenoMy eunadxy KOHcmpyKifii nepeeedenHH dopey. Aemop 3eepmae yeaea Ha 
eidcymnicmb ycmajieHoi no3uijii HaifioHaJibHux cydie ufodo MooKimeocmi 3acmocyeaHHH KOH¬ 
cmpyKifii nepeeedenHH dopey e Meoicax peopeaHi3aifiuHoi npoifedypu. Po3ejiHHymo ocnoeni 
doKmpimaJibHi nidxodu ma nidxodu HaifionaJibrntx cydie do cnieeidnoweHHH peopeanhaifii hk 
cjjopMU npununeHHH eocnodapcbKoeo moeapucmea ma KOHcmpyKifii nepeeedenHH dopey. 3a 
pe3yjibmamaMU npoeedenoeo doaiidotcenuH 3podjieno eucnoeoK npo neMootcjiueicmb 3acmocy- 
eaHHH KOHcmpyKifii nepeeedenHH dopey y npaeoeidnocunax. BcmaHoeJieno, iifo Heodxidnicmb 
3acmocyeaHHH do npaeoeidnocun, HKi eunuKawmb y npoifeci peopeaHi3aifii eocnodapcbKoeo 
moeapucmea, KOHcmpyKifii sui generis, nm d nepeddanana nepexid dopey 3a Hanenocmi yui- 
eepcaiibHoeo npaeonacmynnuifmea, eu3HanaembCH nedocmamubo odcpyumoeanoio. 

KjnoHOBi CJioBa: n p a bo i i aery n i ih ht bo , Kpc.iHTop, wajibiii 36opH, oco6a-npaBOHacTynHHK. 

BmcTopiia A\CKcaHapoBiia Xomchko 

Ka<pe/ipa ipax/iaHCK<no npaea 
Kucbckuu Hau,uoHaAbHbiu ynusepcumem umchu Tapaca IUcbhchko 

Kucb, Yepauna 


nEPEBOA AOAFA FIPH PEOPrAHH3AIJHH 
X03HHCTBEHH0m OBII|ECTBA 

Annoi anHii. CmambH nocenufena uccjiedoeamno coomnomeHUH KoncmpyKifuu nepeeoda don- 
ea kok cnocoda 3cmeHbi Jiuif e odH3amejibcmee u peopeaHU3aifuu kok (popMbi npeKpaufenun 
xo3HucmeeHHoeo odufecmea. Ynumbiean 3aKonodameJibHbie nopMbi, aemop cdenan eueod 
o HOJiumiu cuneyjiHpHoeo npaeonpeeMcmea eo epeMH iiuKeudaifuu xo3HucmeeHHoeo odufecmea. 
KpumepueM pa3epammemiH jiUKeudatfUU u peopeaHU3aifuu npedjiootceno cnumamb najiumie 
jiudo omcymcmeue uciviroHumejibHO ymieepcajibnoeo npaeonpeeMcmea. Hajiumie yuueepcajib- 
uoeo npaeonpeeMcmea npu peopeamaaifuu onpedejieuo yaioeueM, ucKjuouawufUM npiiueneuue 
e daHHOM aiynae KoncmpyKifuu nepeeoda donea. Aemop odpaufaem enuManue ua omcymcmeue 
ycmoneiueucH no3uifuu HaifuonajibHbix cydoe omnocumejibHo eoeiuooicHocmit npimeHemiH koh- 
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cmpyKifuu nepeeoda donaa e npedejiaxpeopaamaaifuoHHOu npoqedypu. PaccMompenu ocuoe- 
Hbie doKmpunaJibHbie nodxodbi uaifuoHaJibHbix cydoe k cooniHoiuenwo peopaanu3aquu kqk 
tpopxibi npekpaiifeum xo3HucmeeHHoao odiqecmea u KOHcmpyKiyuu nepeeoda donaa. Flo pe3yjib- 
mamaM npoeedennoao uccuedoeamm cdenan ebieod o Heeo3MOOKHocmu npuMenenun Koncmpyx- 
ifuii nepeeoda doma e npaeoomHoiueminx, eo3Huxaioupix e npoifecce peopaamaaiiuu). Ycma- 
Hoeneno, mno Heodxodimocmb npuMenenuH k npaeoomHouieuunM, eo3HuxaioutUM e npoifecce 
peopaaHU3aifuu xo3HucmeeHHoao odiqecmea, KoncmpyKifUU sui generis, npedycjuampueaioufeu 
nepexod donaa npu hcoiuhuu ynueepcajibnoao npaeonpeejucmea, onpedenena nedocmamoHuo 
oOocweaHHou. 

Kjno'it'Bi.ie c.ioBa: npaBonpeeMCTBO, Kpc/iMTop, o6mee coopannc, HeaoncK-nparionpccMiiHK. 

Viktoriia O. Khomenko 

Department of Civil Law 
Taras Shevchenko National University of Kyiv 

Kyiv, Ukraine 

TRANSFER OF A DEBT IN COMPANY REORGANIZATION 

Abstract. The article focuses on debt transfer as a legal construction and reorganization as a 
type of termination of a company ratio. The Author suggests that the guideline of a company 
liquidation and reorganization is universal succession. Universal succession resulted from re¬ 
organization is proposed as a condition which excludes application of a debt transfer construc¬ 
tion. Debt transfer and reorganization ratio encouraged to consider from the perspective of need 
for a creditor s consent providing. In particular, there is a need for creditor s consent under the 
debt transfer procedure. And there is no named rule under the procedure of reorganization. The 
Author described main doctrinal approaches and national judicial interpretations regarding 
reorganization as a type of termination of a company and debt transfer legal construction. The 
study found that application of a debt transfer construction under the reorganizational legal 
relations is not possible. A needfor application of a sui generis legal construction, which stands 
on necessity of application of a creditor s consent under the reorganizational procedure, is 
defined as ill founded. 

Key words: succession, creditor, general meeting, legal successor. 

INTRODUCTION 

In compliance with Part 1 Art. 104 of CC of Ukraine [1], a legal entity shall ter¬ 
minate as a result of reorganization or liquidation. The criterion of distinguishing 
between reorganization and liquidation shall be the existence or absence of legal 
succession at termination [2, c. 12-13; 3, c. 168; 4, c. 373; 5, c. 25]. 

Reorganization as a form of termination of a company envisages transfer of rights 
and obligations of a legal entity to its legal successors. It is succession, which is 
defined as the basic element of a legal construction of reorganization [6, c. 39]. 

Along with that, certain legislative norms give the grounds for making a conclu¬ 
sion about the availability of singular legal succession at the time of liquidation of a 
company. First of all, it is referred to Art. 609 of CC of Ukraine, Part 3 of Art. 205 
-• 
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of CC of Ukraine [7], Art. 56 of Law of Ukraine “On companies with limited and 
additional liability” [8] and Art. 95 of Law of Ukraine “On restoring solvency of the 
debtor or recognizing him as a bankrupt” [9]. 

Respectively, it is expedient to consider the existence or absence of universal 
succession exclusively as the criterion of distinguishing between liquidation and 
reorganization. 

The author stated that the existence or absence of universal succession at reorga¬ 
nization of a company has an essential practical importance. Thus, the existence of 
universal succession at reorganization excludes the possibility of application of debt 
transfer construction in the above-mentioned case [10, c. 107]. It is worth considering 
division between reorganization and debt transfer through the prism of the necessity 
of obtaining consent of the creditor. Particularly, debt transfer envisages consent 
given by the creditor, while at reorganization only a notification of the creditor is 
required. In law - enforcement practice quite multiple are cases of identification of 
reorganization procedure with debt transfer, which preconditions the necessity of 
obtaining the creditor’s consent for performing the procedure of termination. 

The judicial practice in this regard is not quite established, as well. The above- 
stated underlines timeliness of the topic of this article. The possibility of application 
of debt transfer construction to legal relationships arising at the time of termination 
of companies in the form of reorganization was the subject - matter of scientific re¬ 
search performed by O. I. Agapova [11], O. V. Bakulina [6], S. S. Dukanova [10], 
O. P. Kibenko [12], P. O. Pysemskyi [13], O. Stepanenko [14], 

1. MATERIALS AND METHODS 

The methodology of legal science is defined as the system of principles and methods 
of organization and carrying out theoretical - cognitive legal activity in the field of 
researching public and legal reality, as well as teaching about this system. In this 
work, for analysis of debt transfer at establishing a company, general scientific meth¬ 
ods were used, same ones as used for studying a certain group of objects of the same 
kind, dependency, subordinance and interpenetration. 

An important place in the structure of methodology of legal science is taken by 
its theories and conceptual and categorical framework. The legal theory, if it is used 
for studying public and legal phenomena, turns to the scientific method, the peculiar 
features of application of which are defined by peculiar features of the theory, its 
designate purpose, functions, and the conceptual framework. The theory playing the 
role of the method of scientific knowledge allows explaining public and legal phe¬ 
nomena, reveal and study their new properties, forecast evolvement of phenomena. 
Owing to scientific methods three approaches to the interrelation of reorganization 
as a form of termination of a company and debt transfer construction has been defined. 

As well, for more detailed studying of the raised question, the author analysed of 
legislative acts. Taking into consideration norms of Art. 609 of CC of Ukraine, 
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Part 3 Art. 205 of CC of Ukraine, Art. 56 of Law of Ukraine “On companies with 
limited and additional liability” and Art. 95 of Law of Ukraine “On restoring sol¬ 
vency of the debtor or recognizing him as a bankrupt”, the author made a conclusion 
about the existence of singular legal succession at the time of liquidation of a com¬ 
pany. 

It has been established that division between reorganization and debt transfer was 
suggested to be considered in terms of the necessity of the creditor’s consent. Par¬ 
ticularly, debt transfer envisages the availability of such creditor’s consent, and in 
case of reorganization just notification of the creditor is required. Under the results 
of the carried out study the conclusion was made about the impossibility of applying 
debt transfer construction in legal relationships arising in the process of reorganiza¬ 
tion, which, in the author’s opinion, is confirmed by: 

1. Different legal nature of norms regulating transfer of debt obligations; 

2. Different grounds for arising of obligations of the subjects of legal relation¬ 
ships; 

3. The existence of universal succession at termination of a legal entity by means 
of reorganization; 

4. General principles of corporate rights (such as own will of a legal entity, 
management rights of the respective legal entity belonging to its bodies on the grounds 
of Part 1 of Art. 97 of CC). 

2. RESULTS AND DISCUSSION 

The analysis of doctrinal approaches and judicial practice gives the grounds for dis¬ 
tinguishing between three approaches to the interrelation of reorganization as a form 
of termination of a company and debt transfer construction: 

(1) the need of application to legal relationships arising in the process of reorga¬ 
nization of a company, debt transfer construction; 

(2) the impossibility application debt transfer construction y legal relationships 
arising in the process of reorganization; 

(3) the need of application to legal relationships arising in the process of reorga¬ 
nization of a company, specific legal construction (construction sui generis), which 
is not debt transfer, but, along with that, envisages giving the creditor’s consent to 
reorganization. 

Let’s consider the above-mentioned approaches. 

(1) The need of applying Art. 520 of CC of Ukraine, according to which the 
debtor under the obligation can be replaced by another person (debt transfer) upon 
the creditor’s consent only, unless otherwise envisaged by law, at carrying out reor¬ 
ganization of a company, is quite often mentioned in judgements of national courts. 

Particularly, the Supreme Economic Court of Ukraine (hereinafter - the SECU) 
in its Order of 26 th March 2013 in the case No 5011-74/6564-2012 [15] stated that 
-• 
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defining one limited liability company (hereinafter - LLC) as the legal successor of 
rights and obligations of another LLC in liabilities with the plaintiff, actually means 
replacement of the debtor under liabilities to the plaintiff. 

In the above-mentioned Order the SECU also stated that LLC - legal successor 
did not provide proper and acceptable evidences of the creditor’s consent to replace¬ 
ment of the debtor by means of reorganization. 

So, according to the above-mentioned legal position, at approving the separation 
balance sheet it is required to obtain a written consent from each creditor of a com¬ 
pany, which made decision about reorganization according to the procedure envisaged 
by Art. 520 of CC of Ukraine. 

Within the context of the above-mentioned we shall state that certain scientists 
define reorganization as unilaterally binding legal act [16; 17]. To support this posi¬ 
tion B. P. Arkhipov states that all legal relationships at reorganization arise on the 
grounds of respective legal documents (contracts) of companies. Reorganization as 
a complex legal fact consists of a number of consecutive legal facts. The final legal 
act in the above-mentioned legal composition is fulfilment of the reorganization 
contract under conditions defined in the resolution of the competent body of the 
company. 

We shall mentioned that B. P. Arkhipov defines reorganization legal acts, first of 
all, as acts, the subject - matter of which is the property complex, and in view of that 
(by characteristics of the subject - matter), they are similar to sale-purchase contracts 
and property complexes lease contracts. So, such legal documents have dualistic 
nature, which manifests, on the one hand, in realization of the principle of legal suc¬ 
cession between subjects (reorganizing companies), and on the other hand - it refers 
to succession of a special object - property complex. 

Scientific literature [18] also studies the problem of acknowledging reorganization 
of a legal entity invalid, and, respectively, in this case, - the possibility of application 
of norms regulating acknowledgement of invalidity of the legal document. 

The author notes the fact that the above-stated position regarding acknowledgment 
of reorganization through a legal document has the purpose of resolving certain prac¬ 
tical problems within the limits of reorganization procedure. It is difficult to agree 
with the above-mentioned approaches to defining reorganization because of the fol¬ 
lowing reasons. 

Firstly, in case of determining reorganization as a legal act, two types of legal 
succession within the limits of one legal procedure occur simultaneously: singular 
and universal one. The said above is inconsistent with “classical” understanding of 
reorganization as a type of termination of a legal entity, which is mediates by univer¬ 
sal succession exclusively. 

Secondly, determination of the reorganization procedure as a legal act does not 
correspond to the generally accepted in civil law approach to defining the legal nature 
of resolutions of management bodies of a legal entity. 
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Thirdly, determination of reorganization as a legal act is based on understanding 
of a legal act as intentions, and not actions, which does not correspond to Part 1 of 
Art. 202 of CC of Ukraine, and does not take into account will-based characteristic 
of a legal act, which envisages achieving a specific result, purposive character of an 
action being the subject- matter of a legal act. At determining reorganization as a 
legal act only legal characteristic is taken into account, which is reduced to arising, 
changing or termination of civil rights and obligations [6, c. 28]. 

In scientific literature it is expediently noted that in case of determining the reor¬ 
ganization procedure as a legal act, establishment and liquidation of a legal entity 
shall also be placed into the category of legal documents, which does not correspond 
to the established understanding of the above-mentioned legal categories in the mod¬ 
em civilistic doctrine [6, c. 32-33]. 

(2) The opposite legal position is set forth in the Order of the SECU of 30 th March 
2017 in the case No 909/504/16 [19]. 

In this case the subject-matter of the claim constituted demands of the bank to 
acknowledge the Resolution of the general meetings of members of LLC on termina¬ 
tion of a company by means of division as invalid. Claims of the bank were based on 
the fact that legal entities, which will be established as a result of division as legal 
successors of rights and obligations of LLC to be terminated actually is replacement 
of the debtor under liabilities towards the bank. 

Refusing to satisfy such claims, the SECU, among others, gave the following 
arguments: 

1. LLC - legal successor established as a result of division shall bear subsidiary 
liability for obligations of a legal entity, which was terminated, which was transferred 
to such legal entity - successor according to the division balance sheet; 

2. If legal entities - successors, which were established as a result of division, are 
more than two, they shall bear jointly such subsidiary liability; 

3. The transfer act and division balance sheet shall be approved by members of a 
legal entity or the body, which made decision about its termination, except for cases 
established by law and shall contain provisions on succession regarding property, 
rights and obligations of a legal entity being terminated by means of division, in re¬ 
spect to all its creditors and debtors, including obligations objected by the parties; 

4. Breach of the above-mentioned requirements shall be the reason for refusal 
from carrying out state registration of legal entities -successors; 

5. Resolution of the general meetings of members of a company on termination 
by means of division prior to state registration of legal entities -successors have bin¬ 
ding nature just for members of the company, which the bank does not belong to; 

6. Division of the company and replacement of the debtor under the obligation 
are notions independent and different by essence, which are regulated by different 
legal norms. 

-• 
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The SECU also noted that at division there is a transition of a part of the legal 
entity’s property, rights and obligations to the newly established company, and in 
case of replacement of the debtor there is only debt transfer exclusively in the exis¬ 
ting binding relationships. 

It shall be noted that in this case the court not only did not apply the general norm 
of Art. 520 of CC regarding debt transfer, but also cancelled the status of a “third 
person” of “legal entities -successors of the company being terminated by means of 
division. Thus, in the cited court resolution it is stated that the ha nk referred to norms 
of Part 3 Art. 9 of Law of Ukraine “On mortgage” [20], according to which the mort¬ 
gagor can alienate the subject of the mortgage upon the consent of the mortgage 
holder only. However, in case of division property, rights and obligations are trans¬ 
ferred to the legal successor - legal entity established as a result of division, and not 
to third persons. 

The SECU came to the similar conclusion in its Order of 14 th December 2016 in 
the case No 922/863/16 [21], also not having applied norms of Art. 17 of Law of 
Ukraine “On pledge” [22] and Part 2 Art. 586 of CC, according to which the pledge 
holder’s consent is required - and the plaintiff in this case had the status of the pledge 
holder - for issuing shares of the joint- stock company and their further conversion. 
The SECU drawn attention to powers of the general meetings of shareholders regu¬ 
lated by Art. 159 of CC and Art. 32 of Law of Ukraine “On joint- stock companies” 
[23], and emphasized that the general meetings of shareholders can resolve any mat¬ 
ters of activities of the joint- stock company on the grounds of Part 1 Art. 33 of Law 
of Ukraine “On joint-stock companies”. The SECU also stated that the plaintiff did 
not refer to any norm of law, which would give the right to the non-member of the 
joint- stock company to interfere with procedures of the general meeting. The SECU 
came to the similar conclusions in its Order of 12 th December 2016 in the case 
No 910/31409/15 [24] stating that there are no evidences of rights of the creditor 
under the facility contract in the claim concerning acknowledgement of the invalid¬ 
ity and cancellation of the resolution of shareholders recorded in the minutes of the 
general meeting of shareholders of the joint- stock company and non-application of 
Art. Art. 520, 586 of CC and Art. 17 of Law of Ukraine “On pledge”. 

This position is largely supported in legal science [6, c. 30-33; 10, c. 107]. 

The following arguments can be mentioned to support the impossibility to apply 
debt transfer construction in legal relationships arising in the process of reorganiza¬ 
tion: (1) different legal nature of norms regulating transfer of debt obligations; (2) 
different grounds of arising of obligations in the subjects, who entered into legal 
relationships; (3) the existence of universal succession at termination of a legal en¬ 
tity by means of reorganization [25, c. 33]. In opinion of O. R. Kibenko, the absence 
of the need to obtain consent from each of creditors of a legal entity to debts transfer 
is one of characteristics of reorganization. Thus, general norms of civil law regarding 
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replacement of the debtor under the obligation shall not be subject to application at 
carrying out reorganization ( reorganization procedure envisages simplified order of 
replacement persons under the obligation) [26, c. 193]. 

Back in the end of the 19 th century P. O, Pysemskyi wrote that the least of all 
creditors can influence the wish of shareholders to terminate the company, even in 
case when fulfilment of obligations towards them is related to its existence. The 
company is not obliged to be in existence - same as any contract it can be terminated 
by its members [13, c. 207]. 

The SECU came to the similar conclusions in its Order of 30 th March 2017 cited 
above [19]. In opinion of the judicial panel, the plaintiff did not substantiate the right 
of the non-member of the company to interfere with activities of the general meeting 
of members of this company by means of giving instructions and making various 
decisions at the general meetings (including decision about division). We can affirm 
that reorganization may include such legal fact as the amalgamation contract. At the 
same time, the existence of such legal fact cannot serve as sufficient grounds for 
determining the reorganization procedure as a legal act. Thus, norms regarding the 
invalidity of legal documents, norms defining rules of replacement persons under the 
obligation and the like shall not be applied to legal relationships arising in the process 
of reorganization [6, c. 33]. 

(3) O. I. Agapova suggests application of construction sui generis to the studied 
legal relationships. Particularly, she suggests using the expression ‘‘debt transfer”. 
Under the term “debt transfer” shall be understood debt transfer as a result of uni¬ 
versal succession at reorganization of a legal entity on the grounds of law. In such 
case reorganization shall be acknowledged as a legal fact evoking debt transfer. With 
that, the creditor’s consent to such “ debt transfer ” is not required as the creditor can 
intervene with it. The creditor is entitled to demand termination or early fulfilment 
of obligations and compensation for damages. The fact of not lodging such demands 
by the creditor shall mean his actual consent to debt transfer [11, c. 10-11, 91-92]. 

In the author’s opinion, carrying out of reorganization shall not be considered in 
the plane of will and will expression of creditors of a legal entity, which members 
made decision on reorganization. In this case transfer of rights and obligations of 
such legal entity shall be carried out on the grounds of law. Under such conditions, 
mechanisms of protection of rights of creditor’s are established by current laws, 
particularly Art. 107 of CC of Ukraine. 

Within the context of the stated above, the author referred to the logic principle 
known as “Occam’s razor”: everything shall be simplified till it is possible, but not 
further than that. 

Thus, we can state that there is no need of implementation of a new legal construc¬ 
tion (by the example of “debt transfer”). 

In case of norms regulating debt transfer, which are the element of the obligation 
law, extending to the category “transfer of rights and obligations”, there is the risk 
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of mixing the above-mentioned civil and legal categories, which, certainly, will affect 
the process of administration of law. 

CONCLUSIONS 

The carried study gives the grounds for making the following conclusions: 

1. Division between reorganization and debt transfer shall be considered through 
the prism of the need of obtaining the creditor’s consent. Particularly, debt transfer 
envisages the existence of the creditor’s consent, while at reorganization just notifica¬ 
tion by the creditor is required. 

2. Analysis of scientific approaches and judicial practice gives the grounds for 
distinguishing three approaches to interrelation of reorganization and debt transfer: 
(1) the need of application of debt transfer construction to legal relationships arising 
in the process of reorganization of a company; (2) the impossibility of application of 
debt transfer construction in legal relationships arising in the process of reorganiza¬ 
tion; (3) the need of application of a specific legal construction to legal relationships 
arising in the process of reorganization of a company, which is not debt transfer, but, 
along with that, envisages giving the creditor’s consent to reorganization. 

3. The impossibility of application of debt transfer construction in legal relation¬ 
ships arising in the process of reorganization is confirmed by: (1) different legal 
nature of norms regulating transfer of debt obligations; (2) different grounds of aris¬ 
ing of obligations for the subjects entering into legal relationships; (3) the existence 
of universal succession at termination of a legal entity by means of reorganization; 
(4) general principles of corporate rights (such as own will of a legal entity, manage¬ 
ment rights of the respective legal entity belonging to its bodies on the grounds of 
Part 1 Art. 97 of CC). 

4. The need of application of construction sui generis to legal relationships ari¬ 
sing in the process of reorganization of a company envisaging debt transfer in case 
of the existence of universal succession is not considered as enough substantiated. 
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BopHC BoAOAHMIipOBII'l Ba6iH 

riocmiuHuu IlpeAcmaBHUK Ilpe3ujieHma Yxyainu 
b ABmoHOMHiu PecnydAiuj KpuM 

nPAB03AXHCHA /UHAbEIICTb nPE^CTABHHIJTBA 
nPE3H4EHTA yKPAIHH B ABTOHOMHIH PECnybAIIJI KPHM 

AHOTauin. 3axucm xoHcmiimyniumix npae ma ceodod juodumt ma zpoMadnuuna nid nac azpe- 
ci'i imuo'i xpainu nadyeae ocodmieozo 3HaneHHH. ToMy ocnoena xiema podomu nomzae e ana- 
Jii3i npaeo3axucHoi' dimbmcmi IPpedcmaenuifmea Ilpe3udeHma Yxpamu e AemoHOMHiu Pec- 
ny6jiiifi KpuM. Y cmammi doeedeho, m° cmamyc Plpedcmaemapnea po36ueaecn y 1992- 
2002 pp., i3 HadymmHM opzanoM koh emumylyiunozo incmumymy 3azajibHodepowaeHOZo 
xapcuanepy ma ompumawisiM (pymapu cneipajibuozo xoncmumyifiuHOZO xoHmpojuo e APR. 
Plocmynoeo npaeo3axucnuu eimip dimbHocmi IPpedcmaeumfinea nocumoeaecn, ane xxicHe 
nepemeopeHHH eexmopa podomu opzauy eiddynocn eotce nicm eHympiuiHbozo nepeMiipsuHR 
opeany ua nidxoHmpoJibHy mepumopiw 3 muMuacoeo oxynoeauozo Kpimy. BcmaHoeJieno, ufo 
ocodjiueypojib y ifbOMy eidizpawnib npunucu IPjiauy neeidmiadmoc 3axodie 3 npomudiipociucbxoi 
azpecii 3 muMHacoeo oxynoeanoi mepumopii Yxpamu e Kpiuty, 3axucmy iumepecie depowaeu, 
zpoMadnu YKpaimi ma yxpamcbKux mpudimnux oci6 e Kpujvty na 2018-2019pp. Buneneno, m° 
do 2017 p. IJpedcmaeHUifmeo ne euxopucmoeyecuio incmumym xoHcmumyifimozo 3eepueHHR 
dm peajii3aifii ejiacuux noenoeaotceHb ma empamujio MODKJiueicmb nodauun dydb-nxux axmie 
do opzauie xoHcmumytfiuHoi rocmuifii e 2017p. BaotuiueuM e me, mo eiddyeaembcn po36umoK 
Mioic npedcmaemiipneoM ma Koncmumyifi uhum CydoM y cnpaei 3axucmy xoHcmumytfiuHUX npae 
ma ceodod jmdimu dm nepeMimeuux ocid ma uacejieHHR mmmacoeo oxynoeauozo Kpimy. 

KjiroHOBi CJioBa: KoncTHTynii-nra cKapra, KoncTHTyiiiiinHH Komponb, KoncTHTyuii-mi npaBa, 
npc/ic'Ta b n m i [T b o npcBH/ienTa YicpamH b APK. 


BopHC BAaAHMHpOBHH BaOllli 

riocmoHHHbiu II peAcmaBumeAb PI pe3UAemna YicpauHbi 
b Abitiohomhou PecnydAUKe KpbiM 

nPAB03AIIJHTHAfl ^EHTEAbHOCTb nPE^CTABHTEAbCTBA 
nPE3H4EHTA yKPAHHbl B ABTOHOMHOH PECnybAHKE KPbIM 

AHHOTaijHH. 3amuma Koncmumynuoimbix npae u ceodod nenoeexa u zpaowdamma eo epextn 
azpeccuu dpyzoii cmpanu npuodpemaem ocodoe 3Hanenue. PloomoMy ocnoeHan ifem padombi 
3axjiioHaemcH e ananme npaeo3amumnou denmenbitocmu Plpedcmaeumejibcmea Plpe3udeHma 
Yxpaimbi e AemonoMHou Pecnydmixe KpbiM. B cmambe doxa3ano, mno cmamyc Plpedcmaeu- 
mejibcmea pa3eueajicR e 1992-2002 zz., c npuodpemenueM opzanoM ocodennocmeu xoHcmu- 
myifuonuozo uncmumyrna odmezocydapcmeeunozo xapaxmepa u nojiynemieM (ftynxifiiu cneifu- 
ajibnozo xoHcmumymuoHHOzo xonmpom e APK. Plocmenenno do 2014 z. npaeo3aummHoe U3- 
Mepenue OeHmeJibHOcmu Plpedcmaeumejibcmea yciuiueanocb, ho xanecmeeHHoe npeodpa3oeame 
eexmopa ezo padombi npomoiuiio yowe nocne enympenHezo nepeMemenuH opzana na nodxoH- 
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mpojibHyw meppumopuw U3 epeMenno oxxynupoeannozo Kpbwa. Onpedeneno, mno ocodyw 
pojib e 3moM uzparom npednucamia IhiaHa neonuioownbix j\iep no npomueodeucmeutopoccuucxoit 
azpeccuu c epeMenno oxxynupoeannou meppumopuu Ynpaunbi e Kpbwy, 3aufumbi unmepecoe 
zocydapcmea, zpaotcdan Yxpaunbi n yKpauncKux wpudunecxux jiuq e Kpbwy na 2018—2019 zz. 
ycmanoeneno, nmo k 201 7 zody IJpedcmaenmejibcmeo ne ucnoJib3oeano uncmumym xoncmu- 
myifuonnozo odpaiqeHUH dim peajiuzaquu coOcmeennux nojinoMonuu u ympamwio nune eo3- 
MODKHocmb nodami joo6bix axmoe e opzanm xoncmumyquonnou rocmuifuu. BazKHbiM ecmn mom 
cjjaxm pa36umuH 63auModeucmeufi Tlpedcmaeumejibcmea u Koncmumynuonnozo Cyda e dene 
3aufumbi KoncmumytfUOHHbix npae u ceoSod nenoeexa dnn nepeMenfennux mm u nacenenun 
epeMenno oxxynnpoeannozo Kpbwa. 

Kjiio'ieBhie CJioBa: KoiicTHTVHMonnasi >Kajio6a, KoiiCTHTyiiHoinibiH KomponB, KoncTHTVHHon- 
iibic npaBa, ripc,acTaBHTcabCTBo npciHpciiTa V KpaHiiBi b APK. 


Boris Volodymyrovich Babin 

Permanent Representative of the President of Ukraine 
in the Autonomous Republic of Crimea 

HUMAN RIGHTS DEFENCE ACTIVITIES OF THE MISSION 
OF THE PRESIDENT OF UKRAINE IN THE AUTONOMOUS 
REPUBLIC OF CRIMEA 

Abstract. The protection of human rights and freedoms during the aggression of another coun¬ 
try is ofparticular importance. Therefore, the main purpose of the work is to analyze the human 
rights activities of the Office of the President of Ukraine in the Autonomous Republic of Crimea. 
The article proves that the status of the Mission developed in 1992—2002, with the acquisition 
of the body of the features of the all-state constitutional institute and its functions as special 
constitutional control in the ARC. Gradually, the Human Rights dimension of the Mission’s 
activities was intensified till 2014, but a qualitative transformation into the vector of the work 
of the body took place only a fter the internal movement of the body to the controlled territory 
from the temporarily occupied Crimea. The requirements of the Plan of Urgent Measures on 
Counteraction the Russian Aggression from the Temporarily Occupied Territory of Ukraine in 
the Crimea, on Protecting the Interests of the State, of the Citizens of Ukraine and of the Ukrai¬ 
nian Legal Entities in the Crimea for 2018—2019 play a special role in this process. Until 2017, 
the Mission did not use the institution of constitutional appeal for the exercise of its competence 
and lost the opportunity to submit any acts to the constitutional justice bodies in 2017. The 
development of the interaction between the Mission and the Constitutional Court of Ukraine for 
the protection of Constitutional Rights and Freedoms of the internally displaced persons and of 
the population of the temporaiy occupied Crimea seems to be important for further researches. 

INTRODUCTION 

The issues of the legal status of the President of Ukraine Mission in the Autonomous 
Republic of Crimea (hereinafter - the Mission) in the field of the human and civil 
constitutional rights and freedoms protection within the framework of the mecha¬ 
nism establishment opposing Russian aggression are of particular importance today 
and are the purpose of this article. In the modem context of the temporary Crimea 


133 




BicHHK HauioHaAbHoi' ai.a,If m 11 npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


-• 

occupation, one of the key forms of activities undertaken by the Mission is the hu¬ 
man rights component. Strangely enough, but the constitutional and legal and ad¬ 
ministrative and legal dimensions of activities, functions, status, and legal nature of 
the Mission as a separate constitutional body and quite specific body of state autho¬ 
rity have not been the subject of a special scientific research [1-6]. 

It should be noted that firstly Mission was mentioned in Art. 18 of the Law of 
Ukraine No. 2167-XII dated March 5, 1992 “On the Mission of the President of 
Ukraine”, according to which the President of Ukraine had his Mission in the Repub¬ 
lic of Crimea, status of which should be determined by a separate law. The author 
also noted that the human rights in dimensions of the President Representatives pow¬ 
ers were not mentioned in general in the Law No. 2167-XII [7]. But a special Law 
No. 2875-XII dated December 17, 1992 “On the Mission of the President of Ukraine 
in the Republic of Crimea” in Section 4 of article 6 specified the tasks of the Mission 
as “the exercise of powers conferred by the Constitution of Ukraine on the civil rights 
and freedoms protection”. To perform the tasks of the Mission, the Permanent Rep¬ 
resentative of the President of Ukraine in the Republic of Crimea had a right to attend 
“legislative and executive bodies of the Republic of Crimea with the issue concerning 
jurisdiction of Ukraine in case of any acts adoption that contradict the Constitution 
and laws of Ukraine or restrict constitutional civil rights and freedoms” and inform 
the President of Ukraine on these issues [8]. 

On March 31, 1994, permanent Mission of the President of Ukraine was estab¬ 
lished and the Permanent Representative of the President was appointed by the Decree 
of the President of Ukraine No. 119/94 in the Crimea. The structure and maximum 
number of the staff in the Mission was approved by the Order of the President 
No. 119/94 dated May 12, 1994, which were subsequently amended, in particular, 
the number of deputies of the Permanent Representative was constantly changed [9; 
10]. Later, current name of the Mission was introduced, its powers were extended 
and the Regulation on the Mission was approved by the Order of the President of 
Ukraine No. 100/96 dated January 31, 1996, for the period until the new Constitution 
of Ukraine adoption in 1996. According to Art. 4 of the Regulation, the Mission, 
among the other things, shall protect the civil rights and legitimate interests in the 
territory of the Autonomous Republic of Crimea (ARC) within the limits of its 
authorities. Although no human rights were mentioned among activity bases of the 
Mission as established in Art. 5 of the Regulation, according to cl. “g” of art. 9 of 
this act for the main tasks performance specified in the law No. 2875-XII, the Mission 
had to contribute to the constitutional civil rights and freedoms protection exercise, 
civil peace and international agreement achievement [11]. 

1. MATERIALS AND METHODS 

The main tasks of this article are: 

- to make retrospective analysis of the human rights function expansion of the 
Mission, 
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- to study practice of the constitutional rights protection by this body, to define 
the specific features of the Mission activities with the development of the system of 
constitutional justice of Ukraine. 

To perform the above tasks and to achieve the goals of the article, a number of 
theoretical methods were applied. The main theoretical basis for study involved legal 
documents adopted in Ukraine for the period of independence, which related to es¬ 
tablishment and organization of the Mission of the President of Ukraine activities in 
the Autonomous Republic of Crimea. In particular, a retrospective analysis of such 
documents was made, which allowed to monitor the process of Mission activities 
formation as a control body of the state, to give characteristics of its constitutional 
status, powers and structure in the order of their chronological formation. 

The analysis of the regulations defining the main principles of the Mission ac¬ 
tivities at the current stage has been made. The new stage of the Mission activities 
started after Russian aggression and peninsula annexation, which resulted in signifi¬ 
cant changes in the Mission activities and set a number of qualitatively new tasks. 
The features of the Mission activities in current conditions, in particular, fulfilment 
of its main function - implementation of the measures on the human rights obser¬ 
vance - were defined and characterized. 

2. RESULTS AND DISCUSSION 

2.1. Characteristics of the Mission powers in legislative acts 

It should be considered that Section X of the Constitution of Ukraine 1996 “The 
Autonomous Republic of Crimea” had a separate article 139, according to which the 
Mission of the President of Ukraine, which status is determined by a separate law, 
shall operate in the ARC. Mission became a constitutional authority of Ukraine, but 
without any tasks and powers defined in the Basic Law that had to be derived from 
the constitutional powers of the President of Ukraine. However, the constitutional 
and administrative legal status of the Mission in the national science has not yet been 
the subject of special comprehensive studies. 

It should be added that activities of the Mission as a state control body and autho¬ 
rities of the Permanent Representative were set forth in part 4 of article 5 and part 3 
of article 37 of the current Constitution of the ARC adopted by the Verkhovna Rada 
of the ARC on October 21, 1998 and approved by the law of Ukraine No. 350-XIV 
on December 23, 1998 [12]. According to the Order of the President of Ukraine 
No. 162/97-pn dated April 11, 1997, the Mission staff was reduced from 70 to 35 
persons (in the future the number of Mission staff varied between 26 and 29 persons). 
It should be noted on the functional structures of the Mission which included Legal, 
Informational and Analytical Departments, Economic Departments and HR Depart¬ 
ment [13]. By the Order of the President of Ukraine No. 68/98-rp dated March 27, 
1998 the Mission structure included International Relation Department consisted of 
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four persons [14]. Pursuant to Decree of the President of Ukraine No. 573/2000 dd. 
April 7, 2000, the Secretariat of the Council of Representatives of the Crimean Tatar 
People (CRCTP) as a form of the Majlis of the Crimean Tatar People recognition by 
Ukraine was established within the organizational structure of the Mission. The Sec¬ 
retariat (two persons from the staff) was established pursuant to the submission of 
the CRCTP Chairman and existed in the Mission structure till 2014. [10]. 

Thereafter the current constitutional status of the Mission was outlined by a spe¬ 
cial law of Ukraine No. 1524-III dd. March 2, 2000 in its current edition. The Law 
of Ukraine No. 1524-III defined that the Mission was a state authority established to 
promote powers entrusted to the President of Ukraine in the ARC and directly su¬ 
bordinated to the President, establishing by this act functions of the Mission. Accor¬ 
ding to cl. "b" of art. 6 of the Law No. 1524-III Mission should contribute to the 
human and civil constitutional rights and freedoms observance and the interethnic 
concord achievement in the ARC. 

According to cl. “a” of art. 10 of this Law, the Permanent Representative shall 
perform instructions issued by the President of Ukraine aimed at ensuring powers of 
the President of Ukraine fulfilment as a guarantor of the human and civil rights and 
freedoms. According to cl. “c” of art. 10 of the said Law, the Permanent Representa¬ 
tive is authorized, among other things, to submit to the Verkhovna Rada and the 
Council of Ministers of the ARC, local state administrations and local self-government 
bodies in the ARC if they adopt normative legal acts that violate the civil rights and 
freedoms, with the requirement to remove these violations, informing the President 
of Ukraine; such submission is subject to mandatory review in extraordinary order. 
In case of improper response to submission of the Permanent Representative concer¬ 
ning illegality of the normative legal acts adopted, the Permanent Representative shall 
make proposals to cancel or suspend such acts directly to the President of Ukraine 

[15] . So, the law No. 1524-III defined the essential human-rights competence of the 
Mission at the regional level. 

The author adds that the Decree of the President of Ukraine No. 1433/2005 dated 
October 12, 2005 approved a new structure of the Mission, including Analytical 
Service and Legal Service in it (from 2007 - Legal Analysis Service), organiza¬ 
tional (since 2007 - Organizational and Control) Service and Secretariat of the CRCTP 

[16] . In this way, the human rights functions were split between the Services of the 
Mission at that time. Laws and bylaws until 2014 did not ensure Mission tasks imple¬ 
mentation in the sphere of interaction with authorities of Ukraine, foreign states and 
international organizations. 

In February 2014 during the armed seizure of the Crimean peninsula by aggressor 
state, the activities of the Mission had to be ceases in Simferopol, and the manage¬ 
ment of the Mission moved from the occupied Crimea. The illegal occupation and 
criminal annexation of the Crimean peninsula by the aggressor state were not recog¬ 
nized by the world community of civilized nations and Ukrainian authorities. The 
-• 
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massive and cynical breach of the norms of international humanitarian law and in¬ 
ternational human rights law in the Crimea by Russia recognized at the legal docu¬ 
ments level of the UN General Assembly, the Council of Europe bodies, OSCE and 
the European Union, raised fundamentally new tasks for the human rights protection 
in the ARC before the Ukrainian authorities [10, 17]. 

Also, by the Order of the President of Ukraine N° 865/2014-pn dated May 16, 
2014 to ensure the Mission activities resumption within the temporary occupation of 
the territory of Ukraine, the Mission was located in Kherson, territorially adjacent to 
the administrative border with the temporarily occupied territory (TOT) of Ukraine 
in the ARC [10; 18]. On May 24, 2014, by the Decree of the President of Ukraine 
No. 487/2014, the structure of the Mission was approved, which had to ensure its 
functioning within the temporary occupation of the Crimea. In addition to tradi¬ 
tional Analytical and Information Service and Legal Analysis Service it included in 
its structure the TOT Service and Citizen Service for the citizens who moved from 
TOT, with no CRCTP Secretariat being mentioned [19]. Powers of the Mission were 
not modified by these acts in 2014; later, by the Decree of the President of Ukraine 
No. 194/2015 dated April 3, 2015 the Mission was finally deprived of its function on 
ensuring CRCTP activities, which had to be located in Kyiv. 

2.2. Characteristics of a new stage in the Mission human rights functions implemen¬ 
tation 

A new stage in the human rights function implementation of the Mission started after 
approval of the Decree of the President of Ukraine No. 16/2016 dated January 20, 
2016 approved “to ensure the civil constitutional rights and freedoms observance to 
Ukrainian citizens residing in TOT or migrated from there and staying on the terri¬ 
tory of Ukraine” [20] By Decree No. 16/2016 the Mission was assigned to intensify 
its activities in cooperation with the central executive authorities and local self- 
government bodies: 

- to promote civil and human rights and freedoms observance as stipulated by 
the Constitution and laws of Ukraine and international treaties with respect to the 
citizens of Ukraine residing in or migrating from TOT and legally staying in the ter¬ 
ritory of Ukraine, in particular to take measures in order to support and ensure po¬ 
litical, social, informational, cultural and other relations with Ukrainian citizens resid¬ 
ing in TOT; 

- to monitor the observance of the rights and legitimate interests of the citizens 
of Ukraine who moved from TOT and legally stay on the territory of Ukraine, to make 
duly proposals regarding termination, removal and prevention of the rights and le¬ 
gitimate interests of such persons restrictions and violations; 

- to study social, economic and political processes in TOT, to prepare relevant 
analytical materials and to submit them to the President of Ukraine for review; 
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- to make proposals on the laws and acts of the President of Ukraine concerning 
rights and legitimate interests protection of the persons who moved from TOT and 
legally stay on the territory of Ukraine, on the other matters of competence of the 
Mission; 

- to take part in the strategic programs development to return TOT under the 
jurisdiction of Ukraine; 

- to inform the public about authority exercised by the President of Ukraine to 
ensure observance of the constitutional rights and freedoms of Ukrainian citizens 
residing in TOT, who moved from TOT and legally stay on the territory of Ukraine. 

Moreover, the Decree No. 16/2016 approved the new structure of the Mission and 
limited number of employees amounting to 28 staff units; the International Relations 
Service was introduced and was left in the structure of the Service for citizen who 
moved from TOT; TOT Service was reorganized into the Crimean Reintegration and 
De-occupation Service. This act recognized the expediency of the temporary Mission 
location in Kherson, but with its separate structural divisions location in Kyiv, to 
“ensure operational interaction” with the central executive authorities, auxiliary agen¬ 
cies and services established under the President of Ukraine. It was planned to locate 
staff of the Legal Analysis and International Relations Services in Kyiv headed by 
the Deputy Permanent Representative - Head of the International Relations Service. 

It was planned by the Decree of the President of Ukraine No. 221/2017 dd. August 
17, 2017 to include special duties of the First Deputy Permanent Representative on 
the issues of the Crimean Tatar People in the development of above regulations ceas¬ 
ing to tie positions of the Deputy Permanent Representative and Head of the Interna¬ 
tional Relations Service. Position of the Mission Chief of Staff was introduced in the 
staff of the Mission according to the new laws on civil service of Ukraine [21]. 
Consequently, in 2014-2017, at the subordinate level, assumptions for substantial 
strengthening of the human rights function of the Mission were made with the pos¬ 
sibility of their implementation both on the territory under control of Ukraine and on 
the international level. At the same time, based on changes made in by-laws for 
2014-2017, there is some regulatory uncertainty both in the format of external Mis¬ 
sion activities at the international level and the role of the Mission concerning he 
Crimean Tatar People rights protection, in particular for interaction with the CRCTP 
and with the Commissioner for the President of Ukraine in the affairs of the Crimean 
Tatar People. 

On December 22, 2017, the Crimean House in Kyiv hosted a round table entitled 
“Mission of the President of Ukraine in the Crimea: reassessment of activities in terms 
of Russian aggression”, dedicated to the 25th anniversary of the Mission establish¬ 
ment. The event was participated by the representatives of the central executive au¬ 
thorities, law enforcement bodies, people’s deputies of Ukraine, leadership of the 
Mejlis of the Crimean Tatar People, representatives of the Project Coordinator and 
the OSCE Special Monitoring Mission, the UN Human Rights Monitoring Mission, 
-• 
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the Mission of the International Committee of the Red Cross, the EU Mission in 
Ukraine, Council of Europe in Ukraine, embassies, scientists and experts. The recom¬ 
mendations of the round table specified that for a long period after Crimea occupation 
by the aggressor state, activities of the Ukrainian authorities on the issues of penin¬ 
sula de-occupation and reintegration were marked by low level of coherence and 
coordination. In particular, until recently no significant funds in terms of interna¬ 
tional technical assistance were attracted by the central executive bodies or no funds 
of the State Budget of Ukraine were directed for solving urgent issues of Crimea 
reintegration and de-occupation. After establishment of a special central executive 
body - the Ministry for Temporary Occupied Territories and Internally Displaced 
Persons - other central executive authorities continue performing their own functions 
concerning temporarily occupied territories and internally displaced persons within 
the limits of the competence specified by the laws. 

Consequently, the Mission was defined as a separate state body established in 
accordance with the Constitution of Ukraine in order to promote for Crimea powers 
execution imposed on the President of Ukraine, ensuring interaction in this area be¬ 
tween the structures of civil society and state authorities of Ukraine. It deems to be 
a successful territorial form of state administration on the issues of Crimea de-occu- 
pation and reintegration to choose the location of the Mission in Kherson with a 
separate division in Kyiv. In these circumstances, the round table participants ac¬ 
knowledged the following initiatives of the Mission leadership as expedient and urgent 
concerning: 

- inadmissibility in the future to substitute activities of the state authorities of 
Ukraine in relation to the policy formation and implementation concerning Crimea 
with activities of the human rights, volunteer and other public formations; 

- strengthening the quality of analytical work on economic, security, social, 
humanitarian and other processes taking place in the Crimea in terms of Russian oc¬ 
cupation, by continuously receiving the relevant information from authorities by the 
Mission, its processing and provision to the President of Ukraine; 

- formation of the Expert Council at the Mission as a platform for the scientific 
and expert opinion concentration on the issues of Crimea de-occupation and reinte¬ 
gration; 

- continuing law enforcement units and other competent state bodies concentra¬ 
tion in Kherson region competent in the field of Crimea reintegration and de-occu- 
pation, counteraction to Russian aggression with their activities coordination by the 
Mission within its authority; 

- establishment of the high-level working group from representatives of all 
competent central authorities under the auspices of the Mission with periodic elabo¬ 
ration of the urgent issues of Crimea reintegration and de-occupation, counteraction 
to Russian aggression on the peninsula, and proposals provided to the President of 
Ukraine; 
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- elaboration of the Plan for urgent measures to counter the Russian aggression 
from the temporarily occupied territory of Ukraine in the Crimea, protection of the 
state, citizens of Ukraine and Ukrainian legal entities interests in the Crimea (here¬ 
inafter referred to as the Plan) and the Crimean Reintegration Strategy as a set of 
measures to be taken after the peninsula de-occupation. 

2.3. Features of the human rights measures 

Approved on June 20, 2018 The Plan provides for a series of activities that directly 
relate to the rights of people from the Crimea and are already elaborated by the 
Mission; meanwhile, the relatively large number of instructions in the draft Plan is 
devoted to the constitutional rights protection not of the IDP (internally displaced 
persons) but the citizens of Ukraine, who live in TOT of Ukraine in the Crimea, in 
particular those who temporarily arrived to the controlled territory to exercise and 
protect their own rights and needs, to receive administrative services, etc. The fol¬ 
lowing measures of the draft Plan devoted to the constitutional human rights protec¬ 
tion and implementation shall be distinguished: 

- elaboration of the draft law of Ukraine on the results of the interdepartmental 
seminar on the opportunities for the citizens of Ukraine residing in the TOT of Ukraine 
in the Crimea to participate in the elections of the President of Ukraine and people’s 
deputies of Ukraine for an additional specified period before the day of election at 
the designated polling stations; 

- implementation of a fully-fledged IDP register that will efficiently operate; 
introduction of the centralized accounting system for the residents of the TOT of 
Ukraine in Crimea who receive administrative services on the territory under control; 

- determination of the state of military accounting of IDP from the TOT of 
Ukraine in the Crimea, identification of the relevant weaknesses and obstacles to its 
implementation; determination of the algorithm for the introduction of the centralized 
military accounting of TOT residents arriving on the territory under control of Ukraine 
according to the results of the meeting; 

- formation of an effective algorithm for the accounting system establishment 
and projects coordination on the international technical assistance to the TOT popu¬ 
lation of Ukraine in the Crimea and IDP from the Crimea; information coverage on 
the accounting system and projects coordination concerning international technical 
assistance to the citizens of the TOT of Ukraine in the Crimea and IDP from the 
Crimea in mass media activities; 

- on the results of the interdepartmental meeting algorithm formation for a spe¬ 
cial control and reporting on the planning and international technical assistance funds 
spending concerning the citizens of the TOT of Ukraine in the Crimea and the IDP 
from the Crimea, order for this fund financing from the sources of international tech¬ 
nical assistance and other sources, order of control over funds use by the interna¬ 
tional organizations, reporting on the public fund activities; elaboration draft law of 
-• 
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Ukraine development following the results of the interdepartmental meeting on change 
to the budget legislation with the order introduction for the relationship of the public 
fund material assistance provided to the population of the TOT of Ukraine in the 
Crimea and 1DP of the Crimea with the budget system of Ukraine; 

- special control algorithm formation, following the results of the interdepart¬ 
mental meeting, and reporting on the State Budget of Ukraine funds planning and 
spending for the budget programs concerning the citizens of the TOT of Ukraine in 
the Crimea and IDP from the Crimea, relevant public platform creation and results 
of the relevant control measures display by media; 

- introduction of the mechanism for the scientists accounting who are the IDPs 
from the Crimea and live on the territory controlled by Ukraine, elaboration of the 
information received; international technical assistance receipt from the interna¬ 
tional organizations and foreign states in the framework of the mechanisms developed 
to finance activities in the fields of economic, ecological, medical, cultural, historical, 
and other social sectors of knowledge by Ukrainian scholars who are the IDPs from 
the Crimea living on the territory controlled by Ukraine; 

- meetings with the representatives of the international organizations and foreign 
states on the issue of the residents of the TOT of Ukraine and IDPs from the Crimea 
education in higher educational institutions of the civilized countries of the world; 
sharing of information in educational institutions of Ukraine, in the Internet, and in 
social advertising on the residents of the TOT of Ukraine and IDPs from the Crimea 
education in higher educational institutions of the civilized countries of the world. 

- draft mechanism for public competitive financing of public associations from 
the State Budget of Ukraine which implement the projects on the issue of TOT of 
Ukraine in the Crimea and IDPs from the Crimea and the draft passport for the rele¬ 
vant budget program and draft changes and amendments to the relevant regulations; 
project coverage in mass media, meetings with the representatives of the interna¬ 
tional organizations and foreign states on its formation; 

- elaboration of the mechanism how to determine the representativeness and 
interaction of public associations which represent the IDPs, in particular, from the 
Crimea in the form of the relevant draft memorandum, and its provision for joining 
to the interested associations and institutions; 

- submission of the draft Law of Ukraine, following the results of expert meet¬ 
ings, on the issue of quota implementation for the IDPs, in particular, from the Crimea 
in the election lists of political parties and the issue of TOT de-occupation and rein¬ 
tegration in election programs of political parties to the subjects of legislative ini¬ 
tiative; 

- following the results of the meeting elaboration of the mechanism of athletes 
participation who are IDPs for the Crimea in the national and international sports 
events, relevant forms of their material and organizational support; introduction of 
the system of athletes accounting from the TOT of Ukraine in the Crimea and IDPs 
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from the Crimea with the prospect of their participation in the national and interna¬ 
tional sports events [22]. 

It should be added that the human rights activities of the Mission specified above, 
do not unfortunately correlate with the reform of the constitutional justice system that 
took place in 2017. According to art. 150 of the Constitution the powers of the Con¬ 
stitutional Court of Ukraine (hereinafter referred to as the CCU) include the issue on 
the constitutionality both the laws and other legal acts adopted by the Verkhovna 
Rada of Ukraine (hereinafter - the Verkhovna Rada of Ukraine), memorandum of the 
President of Ukraine and the Cabinet of Ministers of Ukraine, and legal acts of the 
Verkhovna Rada of the ARC, as well as official interpretation of the Constitution of 
Ukraine; these issues as provided for in cl. 1 and 2 of part 1 of this article may be 
considered by the CCU, among other things, according to the constitutional submis¬ 
sions of the Verkhovna Rada of the ARC. Non-reproduction of this Verkhovna Rada 
(and the Council of Ministers of the ARC) on the territory under control after the 
ARC occupation makes impossible the constitutional submission from the divisions 
of Crimean autonomy. 

Moreover, the Mission deprived of its right to a constitutional submission from 
1996 (which seems to be generally logical, when the President of Ukraine has such 
a right) till 2017 formally had a right to constitutional appeal, but with the transfor¬ 
mation of this institute in the context of the constitutional justice reform, it did not 
receive the right to a constitutional claim. After all, although in art. 151-1 of the 
current version of the Basic Law, such a right to apply to the CCU concerning the 
constitutionality of the law of Ukraine is provided for all persons who consider that 
the law of Ukraine applied in the final court judgement in its case contradicts with 
the Constitution of Ukraine, provided that all other national remedies are exhausted, - 
under par. 2 of part 1 of article 56 of the new Law of Ukraine “On the CCU” 
No. 2136-VIII dated July 13,2017, the subjects of the right to the constitutional claim 
do not belong to the legal entity of the public law [23], in particular - the Mission. 

CONCLUSIONS 

By summing up, it is worth to come to such conclusions. The status of the Mission 
was developed in 1992-2002 as a part of the Crimean autonomy evolution and the 
system of power distribution in the state of Ukraine, when the Mission acquired 
features of the all-Ukrainian constitutional institute and received the functions of 
special constitutional control over the ARC authorities, coherent functions before 
the President of Ukraine and other all-Ukrainian bodies. By strengthening respect 
for the constitutional rights and freedoms, the human rights dimension of the Mis¬ 
sion activities was intensified, but a qualitative transformation of the body vector 
operation took place after internal body movement to the territory controlled from 
the temporarily occupied Crimea. A special role in this process was played by the in¬ 
structions included in the Plan for Urgent Measures to Counter Russian Aggression 
-• 
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from the Temporarily Occupied Territory of Ukraine in the Crimea, and State, Citi¬ 
zens of Ukraine and Ukrainian Legal Entities Interests Protection in the Crimea for 
2018-2019, approved by the Order of the Permanent Representative of the President 
of Ukraine in the ARC No. 17 dated June 20, 2018. By 2017 the Mission did not use 
the institution of constitutional appeal for its powers exercise and lost the opportu¬ 
nity to submit any acts to the CCU in accordance with the Law No. 2136-VIII dd. 
July 13, 2017. Further Mission development, destined for cooperation with the CCU 
in the constitutional rights and freedoms protection for the IDPs and the population 
of the temporary occupied Crimea, requires additional research. 
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HayioHaAbHoi aKancMii npaBOBUx HayK YKpaiHU 

XapKW, yupaihia 


OECTAHOBKA BMHHEHHfl 3AOMHHY 
HK EAEMEHT KPHMIHAAICTHHHOI XAPAKTEPHCTHKH 
HE3AKOHHOrO BH 40 E y B AHHfl EyPLUTHHy 

AHOTauin. Cmammfi npucennena docnidotceHmo odcmauoeKu eHimenm snonuny hk eneMenma 
KpuMiHCUiicmuHHoi xapcuanepucmuKU He3amHH020 eudodyeaHHH OypiumuHy. npoanannoeano 
nayKoei detpiniifii ma 3Micm odcmanoeKu enuneHHH 3/iOHUHy hk eneMenma Kpiminanicrnmnoi 
xapaKmepucmuKu. 3a pe3ynbinamaMU y3aeanbneHHH ma anani3y eiunipunnux danux euoKpeM- 
neno eneMenmu odcmanoeKu emmennH 3nonnny ne3aKOHH02o eudodyeanm dypiumuny, y HKiu 
diwmb 3noHunifi, do i'x nucna nanemcamb: coifianbHO-eKOHOMiHHi huhhuku, ipo eiananaiomb 
ocodnueocmi opeanisapu ma (pynKifionyeaHHH ne3aK0HH020 eudodyeaHHH dypuimuny, npupod- 
no-KjiiMamuHHi, oxopoHHO-cfryHKijioHanbHi, enpodmmi huhhuku ma ocodnueocmi noeediHKu 
nenpHMUx ynacuuKie npomunpaenoi di'i ne3aK0HH020 eudodyeaHHH dypiumuny. Haeedeno Kpu- 
MinanicmuHHO 3Hanymi o3naKu cnpimnnueoi odcmanoeKu enuHenuH snonuny, po3Kpumo Kope- 
nmfiuHi 3e ’h3ku ocmamboi3 imuuMU eneMenmaMu KpuMiuajiicmumioi xapaxmepucmmu pboeo 
3noHimy. AemopoM 3anponoHoeaHa enacna decfjiuiijiH odcmanoeKu enuHeHHH 3noHuny hk ene- 
Memia KpuMiHanicmuHHo'ixapaKmepucmuKu ne3aK0HH020 eudodyeaHHH dypmmuHy. 

KjiroHOBi CJioBa: KpM\ii iiajiicTH'ina xapaKTcpHCTHKa, o6cTaHOBKa bvhiichhh He3aicoHHoro bh- 
/looynainrsi 6ypniTHHy, eKoaori'im 3 Jiohhhh, 6ypniTHH. 


Babaach Bahaachobh 1 ! Chako 

Aa6opamopux «McnoAb30BaHux cospcMCHHbix AoemuxeeHuu 
HayKU u mexHUKU b 6opb6e c npecmynHocmbio» 
HaynHO-ucCAenoBameAbCKUu UHcmumym u3yneHux npoSncM 
npecmynnocmu umchu aKaaeMUKa B. B. Cmauiuca 
HayuoHaAbHou aKancMuu npaBOBbix HayK YKpauHbi 

XapbKOB, yKpauHa 

OECTAHOBKA COBEPLUEHHH nPECTynAEHHH 
KAK 9AEMEHT KPHMHHAAHCTHHECKOH XAPAKTEPHCTHKH 
HE3AKOHHOH 40EEIMH HHTAPH 

AHHOiauiia. CmambH noceHiifena uccnedoeanuio odcmanoeKu coeepiuemiH npecmynnemiH kok 
3neMenma KpuMuncmucmunecKOu xapaKmepucmuKu ne3aKOHHOu dodbinu numapn. ripoananu- 
3upoeauo Haynubie dexjmmnpm u codepotcanue odcmanoeKu coeepmenuH npecmynnemiH kok 
3neMenma KpuMUHanucmmecKou xapaKmepucmuKu. Tlo pesynbmamcm o6o6u(emm u ananwa 
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SMnupuuecKux dannux eudeneno oneMewnbi obcmanoeKu coeepuiemm npecmyruienim ne3a- 
kohhou dodbmu HHinapn, 6 Komopou deucmeyiom npecmynmiKU, k ux nucjiy omnooimcfi: co- 
ifuaJibHO-3KOHOMimecKue (paianopbi, onpedeiinwujue ocodennocmu opzamacmuu u (pywafnoHU- 
poeamiH He3amHHOu doGbmu fiumapti, npupodHo-miuAiamunecKue, oxpaHHo-fpyHKifiioHcuibHbie, 
npou36odcmeeHHbie cfiaianopbi u ocodennocmu noeedenun nenpHMbix ynacmnuKoe npomueo- 
npaenozo codbimun He3aKOHHoit do6bimi mimapfi. Flpueedenbi KpuMUHCUiucmunecKU 3HanuMbie 
npu3Ha.KU djiazonpummou odcmanoeKu coeepuiemm npecmyruiemm, pacKpumbi KoppemijiiOH- 
Hbie C6H3U nocjiedneu c dpyzuMU sneMenmciMU KpuMUHCUiucmuHecKou xapciKmepucmuKii ne3a- 
kohhou dodbmu HHmcipH. AemopoM npednooiceHa codcmeeHHaH deipunutfun odcnianoeKu co- 
eepuiemiH npecmynnemm kok sjieMenma KpuMunajiucmunecKou xapaianepucmuKU ne3aKOHHou 
dodbimi HHinapn. 

Kjiio'ieBi.ie cJioBa: KpuMUHCuiucmmecKaH xapciKmepucmuKa, o6cmauoeKa coeepiuemm ne3a- 
KOHHoii dodbimt HHinapn, SKojiozimecme npecmynjieuun, mmapb. 
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THE SITUATION OF CRIME COMMITTING 
AS AN ELEMENT OF THE CRIMINALISTIC CHARACTERISTICS 
OF THE ILLEGAL MINING OF AMBER 

Abstract. The article is devoted to the investigation of the situation of the crime as an element 
of the criminalistic character of the illegal amber mining. The scientific definitions and the 
content of the criminalistic description of the circumstances of the crime are analyzed. Accor¬ 
ding to the results ofgeneralization and analysis of empirical data the allocated elements of the 
situation of crime committed of the illegal mining of amber, in which the criminals operate, 
include: socio-economic factors that determine the peculiarities of the organization andfunctio¬ 
ning of illegal amber mining, natural and climatic, protective andfunctional, production factors 
and peculiarities of the influence of the behavior of indirect participants in the unlawful event 
of illegal amber extraction. Criminalistically significant signs of the favorable situation of crime 
are given, the correlation links of the latter with other elements of criminalistic description of 
the crime are revealed. The author proposes an own definition of the situation of crime commit¬ 
ting as an element of the criminalistic characteristics of the illegal mining of amber. 

Keywords: criminalistic characterization, situation of illegal amber mining, environmental 
crimes, amber. 

INTRODUCTION 

The crime situation as an element of forensic characteristics is one of the key is¬ 
sues in scientifically substantiated recommendations developed for illegal amber 
mining investigation. The last three year events happened in Rivne, Zhytomyr, and 
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Volyn regions forced to place a particular emphasis on a significant level of crimi¬ 
nal groups organization and mobility, and how they take an occasion to commit the 
crime. “Zones of influence” distribution, so-called “honeypots” for illegal amber 
mining, leads to clashes between the criminal groups and law enforcement agencies 
with weapons and explosives [1;2], Measures taken to overcome “criminal arbitrari¬ 
ness” by involving special forces units and protecting public order by the National 
Guard of Ukraine counteracting illegal amber mining did not give an expected re¬ 
sult and predetermined criminals to counteract more impudently (opposition [3], 
mass disturbances [4], UAS crashed, and use of armoured vehicles [5]). Repeated 
attempts to regulate the issue on a legislative basis by submitting the draft Laws of 
Ukraine “On the features of raw amber mining on deposits and manifestations that 
are not of industrial significance” No. 1351 dd. 10.12.2014, “On mining and sale of 
amber” No. 1351-1 dd. 26.12.2014 and “On the features of the precious stones of 
organogenic formation production and circulation” No. 6123 dd. 23.02.2017 to the 
eighth Parliament appeared to be the first step to legalize amber mining, but later 
turned out to be criminal manifestations, so-called “amber schemes” of two Depu¬ 
ties of the Verkhovna Rada of Ukraine, detected due to special operation conducted 
by the National Anti-Corruption Bureau of Ukraine, jointly with the Federal Bureau 
of Investigation of the United States of America [6]. In this regard, it is appropriate 
to note that successful investigation into illegal mining of amber by investigative 
and operational subdivisions should take place at all levels of the law enforcement 
agencies. Instead, the generalization of investigation results by investigative and 
operational subdivisions of district and regional-level departments of the law en¬ 
forcement agencies evidences a large number of issues, in particular, in establishing: 
a full range of accomplices and witnesses of crime, time period during which crimi¬ 
nal group and organization exist, other crimes committed to ensure illegal mining of 
amber at the stage of preparation and post-criminal actions, etc. This does not justify 
the low level of investigation of the category of crimes specified, but only requires 
a thorough investigation of the situation with illegal amber mining and development 
of forensic recommendations for successful counteraction to these criminal mani¬ 
festations. 

1. LITERATURE REVIEW 

The theoretical basis for investigation of the situation involving crime commitment 
as an element of forensic characteristics refer to the works of such criminologists: 
V. A. Zhuravlia, V. V. Tishenko, V. Y. Shepitko, B. V. Schchur, M. P. Yablokov Coun¬ 
teraction to illegal amber mining is a priority for our state as compared to counter¬ 
action to corruption. Instead, investigations into the illegal amber mining by do¬ 
mestic scientists-criminologists were not given enough attention. So, O. Y. Tatarov, 
S. I. Marko in their article “Criminalistic characteristic of violation of the rules of 
protection or use of subsoil on the example of illegal amber extraction” [7] fluently 
-• 
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review the issue concerning the signs of the situation with illegal amber mining: 

determined by the weather conditions, specific features of activities undertaken 
by the regulatory bodies, organization of individual services activities, in particular, 
their disadvantages, as well as the time and place when and where the crime ana¬ 
lysed was committed”. The same S. S. Chemiavskyi, D. O. Alieksieieva-Protsiuk, 
V. I. Vasylynchuk, A. A. Vozniuk and others in the methodological recommendations 
“Features of pre-trial investigation into the facts of illegal mining of raw amber” [8] 
practically do not pay attention to the forensic characteristics of the criminal situ¬ 
ation limiting their investigation to a list of typical geographical points for illegal 
mining of amber. Insufficient scientific research of the crime situation as an element 
of forensic characteristics of illegal mining of amber stipulated our research. The 
purpose of the article is to interpret the definitions of crime situation as an element of 
forensic characteristics, analysis of its structural elements, definition of forensically 
meaningful signs of favourable and unfavourable crime situation of illegal mining 
of amber and disclosure of correlation links of the latter with other elements of the 
forensic characteristics of crime. 

2. MATERIALS AND METHODS 

Empirical data constitute analysis and generalization of ninety seven archival mate¬ 
rials of criminal proceedings on illegal amber miningin the district courts of Rivne, 
Zhytomyr and Kyiv regions and five hundred and seventy sentences and thirty judge¬ 
ments issued in the State Register of Judgements of Ukraine; interviews and surveys 
of investigators, law enforcement officials, judges, specialists and local population 
on a specially developed list of issues. 

The research used provisions of the theory of knowledge and general theory of 
criminology, as well as general scientific methods of scientific knowledge. Thus, with 
dialectical method, the definitions of the crime situation, regularities of the latter 
investigated, its causes and conditions clarified were the basis to establish correlations 
with other elements of the forensic characteristics of illegal mining of amber. The 
definitions of the “crime situation” and their genesis were investigated using com¬ 
parative and historical method, definitions of the latter in the forensic science and its 
structural elements, which are optimal for use in the author’s research, have been 
outlined. The formal-logical and system-structural method was used in formulating 
definitions of crime situation as an element of the forensic characteristics of illegal 
mining of amber and separation of its main elements. The functional method of sub¬ 
stantiation has a practical significance in the law enforcement agencies’ activities 
when investigating this crime category. Statistical and sociological methods were 
used during the survey and interview of investigators, law enforcement officials, 
judges, specialists and local population with a specially developed list of issues, 
analysis and generalization of criminal proceedings in order to identify the typical 
crime situation of illegal amber mining, its causes and conditions. 
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3. RESULTS AND DISCUSSION 

3.1. Scientific views on the crime situation and its structural elements 
By reviewing places of event, investigator has a large number of evidence, know¬ 
ledge of which requires a significant amount of time and involvement of experts 
and specialists. In open areas where criminal groups operate, traces of illegal amber 
mining are damaged and lost due to atmospheric precipitations, thermal actions, 
mechanical destruction, etc. Acting in a time gap, investigator is forced to put for¬ 
ward investigative versions, investigative leads and other investigative (search) ac¬ 
tions on site, which can often become a “discrimine error” for investigation without 
knowledge of the crime situation in which perpetrators acted. As correctly argued in 
the middle of 20s of the twentieth century prominent scientist-criminalist I. M. Ya- 
kimov, “the penetration into the crime situation and circumstances leads to a clear 
understanding of the committed, to the comprehension of the internal link between 
the actions committed by the criminal will and their reflection from the outside... As 
soon as the correlation between the criminal will and changes made thereby in the 
nature of physical things will be clear, the key to solving the crime will be found” 
[9, p. 192], Such approach to understanding the crime situation in criminology be¬ 
came the basis for scientific research, but only in 60s of the twentieth century it was 
used in research made by L. O. Sergeev [10, p. 4], according to which the situation 
became one of the structural elements of the forensic characteristics. 

A retrospective analysis of the scientific views formation and development on the 
crime situation as a separate forensic definition has changed in its understanding and 
elements. To date, in forensic science, two approaches have been formed to understand 
the crime situation as an element of forensic characteristics in a narrow and broad 
sense. Typical for the early period of criminology development is an understanding 
of the crime situation in the narrow sense and identification with the material environ¬ 
ment of the crime scene. The wide approach to understanding the circumstances of 
crime committed, as a fragment of certain conditions and circumstances environment, 
became widespread among such criminologists as: M. P. Yablokov, V. O. Obraztsova, 
V. I. Kulykova, V. Y. Shepitka, K. V. Gavlo and others 

So far, there are still controversial issues concerning the definition of the crime 
circumstances and its elements. So, R. S. Belkin defines the crime situation as a par¬ 
ticular life situation, which includes, besides the material circumstances of the scene 
of event, also other elements: behaviour of the participants in event, various circum¬ 
stances that contribute or hinder the actions of these participants, chronological 
characteristics of the event, psychological relationships arising out between the 
participants of the event [11, p. 139-140]. On his part, V. I. Kulikov gives some ab¬ 
stract definition of the crime situation, leaving unnoticed the stages of crime commit¬ 
ment, and understands under it “the system of material, social-psychological elements 
of the environment limited by spatio-temporal framework of specific crime, and 
-• 
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sometimes some of its participants” [12, p. 4], M. P. Yablokov defines in more details 
the content of crime situation by distinguishing it into the system of “various types 
of interacting with each other before and during the crime objects, phenomena and 
processes that characterize place, time, material, natural and climatic, industrial, 
domestic and other environmental conditions, peculiarities of behaviour of indirect 
participants of illegal event, psychological links between them and other factors of 
objective reality that outline the possibility, conditions and other circumstances for 
crime commitment” [13, p. 38-39]. Restricted to conditions affecting only at the time 
of crime commitment, V. O. Obraztsov understands the crime situation as a criminal 
situation, which includes the territorial, climatic, demographic and other features of 
the region, in which the crime was committed, as well as circumstances that charac¬ 
terize the immediate place, time, conditions and other specifics of this life situation 
[14, p. 94]. I his time M. P. Yablokov negatively spoke to include the specifics of the 
region as an element of the crime situation “since specific features of the region go 
beyond the crime situation limited by local conditions of time, space, and other fac¬ 
tors” [13, p. 34]. But in the course of research of the organized criminal activity in¬ 
vestigation, he agreed with the position of V. O. Obraztsov and separated the spe¬ 
cific features of the region into an important element in the crime situation and 
supplemented in the structure of the latter, the following two elements: the focus and 
the centre of organized crime [15, p. 61]. Instead, we shall note proposed by V. K. Gav- 
lo approach to split the crime situation into integral and differentiated notion. The 
integral notion of the crime situation is used to denote the system of conditions and 
circumstances as a whole localized in space and time, material situation of the scene 
of event, object of attack, subjects of crime and other components related to the 
preparation, commitment and concealment of crime. In terms the stages of the 
criminal activities of the subject development in certain environment, a differenti¬ 
ated notion of the circumstances of crime should be applied and treated as three 
structurally interrelated links: “situation preceding commitment of crime”, “crime 
situation” and “situation following commitment of crime” [16, p. 179]. 

In our opinion, the above position of V. K. Gavlo is noteworthy, proceeding that 
the criminals at different stages of crime operate in different places, times and, ac¬ 
cordingly, in different circumstances of crime. V. Y. Shepitko correctly stresses that “it 
is necessary to separate the place, time and circumstances of crime. The place allows 
to answer the question where it is committed. As to the time, it allows to: a) determine 
the time of crime; b) establish the time relations between the facts; c) identify the 
order of events, actions or facts; d) calculate the duration of different events and 
other” [17, p. 426]. 

The last position, in the opinion of the author, is the most acceptable, since it al¬ 
lows to cover all or most of the factors affecting the crime and to establish in details 
the correlation links between the place and time of crime with other elements of fo¬ 
rensic characteristics. The expediency of considering certain elements in the context 


151 





BicHHK HauioHaAbHoi' ai.a,If mII npaeoeux HayK Wpaimi Tom 25, JV° 3, 2018 


of crime situation research depends on the conditions and circumstances that deter¬ 
mine the actions of offender in achieving criminal aim and have criminal significance 
for crime investigation. 

3.2. Elements of the situation with illegal amber mining 

In our opinion, the following elements are expedient to be included in the 
circumstances of illegal amber mining: 1) social-economic factors that determine 
the specific features of illegal amber mining organization and operation; 2) natural 
and climatic factors; 3) protective and functional factors; 4) production factors; 
5) peculiarities of indirect participants behaviour in unlawful actions. 

1. Social-economic factors determining the specific features of illegal amber mi¬ 
ning organization and operation. Despite of the fact that this type of crime refers to 
the group of environmental crimes, the ultimate goal of offenders is to generate 
profits from the sale of amber. Like other types of “trade”, the illegal mining of am¬ 
ber is subject to the laws of the economy, dictated by the market, first of all by supply 
and demand, search for “labour forces”, production costs and revenue from sales. If 
illegal amber mining does not generate profits, then criminals will be forced to 
eliminate illegal mining. 

The general factors that determine illegal amber mining are: 1) the cost of amber 
and the demand by the countries of the West (Poland, Estonia, USA) and the East 
(China, Turkey) on the black and world markets, offers from the supplier countries 
(mining) of amber; 2) high level of “labour forces” offer in the regions with lower 
income and high unemployment level. 

As it was correctly noted by M. P. Yablokov, one of the signs of the organized 
and criminal groups, is “an orientation of their actions to obtain significant monetary 
and other material values and benefits in the form of possible permanent business”, 
while “elimination of an organized group may contribute to undermining its financial 
base by blocking the channels of its criminal incomes” [15, p. 47, 81]. 

To undermine financial base in the context of social-economic factors, the author 
means the market demand decline in the amber importing countries (for example, by 
concluding agreement for 680 tons of amber supply between Kaliningrad Amber 
Factory and Chinese jewellery company [18]), prosecution of the subjects of illegal 
amber trafficking (for example, Operation “Burshtyn” [19]), which leads to mo¬ 
nopolization and price fall on the black market of amber in Ukraine. 

So, at a time when the prices for amber are high, the actions of the criminal groups 
are characterized by a transformation from the groups of a “companies” type to the 
organized criminal organizations, establishment of corruptive ties, stable hierarchy, 
distribution of roles and criminal confrontation (terrorist acts [20], firing [21], murder 
[22]) between criminals for the “zones of influence” distribution. High income gene¬ 
rated from amber sales increases the accomplices to the crime, tools and means, 
places of illegal amber mining and payment for job to the “organizers on site”, which 
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allows the top organizers to be “shadowed” in the investigation of illegal amber mi¬ 
ning by the law enforcement agencies. It should be also considered that, if circum¬ 
stances so require, the criminal activities of the organized criminal communities may 
be terminated or faded for some time, move to other regions, spheres of the economy, 
resumed again and even changed in their direction [15, p. 132], 

Price fall for amber results in financial base of the criminal groups and organiza¬ 
tions undermining, their reshaping from illegal mining to buying and transnational 
illegal trade in amber. The control weakening over the criminal groups and organiza¬ 
tions per “zones of influence” determines intensification of mass production by 
criminal groups of “companies” type, taking into account the specific features of their 
functioning in times of low amber prices. 

Features of organization and functioning in times of low amber prices are char¬ 
acterized by: 1) low payment to accomplices to the crime; minors and youth involve¬ 
ment; arrangement of direct sales routes to other countries; abandonment of accom¬ 
plices at the scene of event to “protect” the tools and means of crime [23] - it is 
typical for organized groups and criminal organizations; 2) equal distribution of 
profit between the accomplices of crime, expenses for tools manufacture and purchase; 
searching for the best proposals from the subjects of illegal amber circulation in 
other regions and areas - it is typical for the criminal groups of “companies” type. 

The low level of material well-being and job opportunities contribute to the con¬ 
stant co-optation of the perpetrators of crime. According to the interviews, the new 
members are abandoned to “protect” the tools and means at the scene of illegal amber 
mining in the event of sufficient information on the criminal group disclosure. 
Firstly, it ensures further return of tools and means by submitting lease agreements 
or other documents on title, which makes it impossible to use special confiscation 
procedure. Secondly, the new members do not have enough information to disclose 
organizers and other members of the criminal group. Thirdly, as it was correctly 
pointed out by Y. P. Garmaev, “there are cases when criminal groups “hand over” 
their secondary member “to be quits with” with the operational law enforcement 
services to create visible activity of disclosure” [24, p. 79]. For example, in the 
criminal proceedings, investigated by the Main Investigation Department of the Mi¬ 
nistry of Internal Affairs of Ukraine, one of the organizers “at the scene” started 
illegal mining due to his difficult financial standing and proposal from the top orga¬ 
nizers, whom acquainted with through the telecommunication networks, to be paid 
five hundred dollars monthly. Subsequently, he met with the top organizers only 
during amber transfer (he preliminary placed stones in the backpacks and sealed) 
at the end of the “shift”, and he did not have full identity details of the latter [25]. 

2. Concerning natural and climatic factors taken into account by the criminals for 
a successful crime commitment, moderate temperature conditions (ranging from 
+10 °C to + 37 °C, total absence or slight precipitations) are favourable for mining. 
Unfavourable conditions include heavy rainfall, snow, frost and heavy heat. So heavy 
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rainfall causes soil to blur, blocking the walls of the earth in the pits in a manual 
method of mining; complications in the tools and means transportation to the scene 
of crime and withdrawal. At low ambient temperatures, amber mining is characterized 
by: a) soil covered with a layer of ice, which does not allow to carry out works 
manually; b) freezing of fire hoses and their state change from elastic to brittle result¬ 
ing in damage through the breakage; c) freezing of the motor pump motors, which 
makes it impossible to intake further water and, as a consequence, to continue the 
crime; d) cold-related injuries and fatigue of the criminals, etc. 

3. The security and functional factors should also include free access to the data 
on the law enforcement agencies and regulatory (supervisory) authorities activities, 
as well as public groups identifying and counteracting the illegal amber mining, which 
are considered by the perpetrators for the successful crime commitment: regimes, 
schedules, routes and placement of checkpoints, patrols, inspection of the area, and 
response of the employees to unlawful encroachments. 

The favourable situation for crime commitment is stipulated by the lack of con¬ 
stant control and rapid response to the reports of crime by the regulatory authorities 
and law enforcement agencies. The most indicative example is the illegal mining in 
Chomobyl NPP area [26]. Instead, criminals are not restricted by choosing favourable 
situation, but also make active changes to it, in particular by providing unlawful 
benefits to the servicemen of the National Guard of Ukraine [27] and forestry staff 
to conceal information on illegal amber mining commitment and recording. 

Essential are the data on material evidence storage provided by the law enforce¬ 
ment agencies. So, material evidence in the form of precious metals, precious stones 
of organogenic origin, semi-precious stones, or in the form of objects containing them, 
except for those having signs indicating their historical, museum, scientific, artistic 
or other cultural value, are transferred for storage at the State Repository of Precious 
Metals and Precious Stones or an authorized bank [28]. In the absolute majority of 
cases, amber is stored in the cells for material evidence in district police departments. 
Given the investigators’ mistakes in storing evidence and recording amber data (its 
individual features, photographing, at best it is weighed and sealed using photo and 
video capture) it allows criminals to use “corruption scenarios” to substitute amber 
of a large fraction for the less ones based on the weight fixed. 

4. The production factors of illegal amber mining are stipulated by the technical 
defects in the designs of certain mechanisms and various production units [29, p. 171], 
and availability of accessories for tools and means manufacture. These include: 
a) sound volume during motor pump operation (as a rule, the criminals during crime 
preparation rework the exhaust system of motors to reduce the sound in order to hide 
their activities; and b) lack of handicraft motor pump cooling results in motor over¬ 
heating and mining stoppage; c) adjustment of motor pump motor operation at 
maximum revolutions to increase the pressure power of the water jet results in engine 
pistons taking off and mining termination until fixing; d) lack of constructions for 
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soil support: collapse of the walls due to the water-pressure quicksands with a man¬ 
ual method causes criminals to move to a new place; landslide of the soil with the 
hydromechanical method leads to the pit destruction and, as a consequence, shortage 
of the sucker lengths for amber removal causing falls and injuries to individuals; 
(e) over-saturated transport and spare parts market from the European Union provides 
low prices for handicraft motor pump purchase and production. 

These factors predetermine the criminals to stop mining operations to repair their 
tools at place or send (on foot or by motorcycle or ATV), usually accomplices respon¬ 
sible for motor pumps, so-called “motorists”, to bring components for repair to the 
settlements. The authors state that offenders with criminal experience take into account 
technical gaps in tools and have the appropriate components to repair on-site. This 
indicates a high level of organization, preliminary preparation, etc. 

5. The specific behavioural features of indirect participants in unlawful actions 
to illegal amber mining are as follows: in the opinion of M. P. Yablokov, “behaviour 
of some witnesses is an essential element of the crime situation..., can significantly 
affect the way and mechanism of its commitment” [30, p. 51]. Witness as a proce¬ 
dural person “is generated” by the very fact of any crime, and therefore it is irreplace¬ 
able [31, p. 194], For witnesses and eyewitnesses, passive opportunism is a charac¬ 
teristic feature. The above said is expressed in support from the local population of 
Rivne, Volyn and Zhytomyr regions in illegal amber mining. After all, realizing that 
they are in an economic circle: amber mining - amber, amber - sales, sales - money, 
money - payment for services and goods from the local population. Therefore, often 
evidence is false and misleading investigative and operational subdivisions. It is 
necessary to take into account persons, so-called “stakeholders”, the owners of agri¬ 
cultural land, etc. To their opinion, it is better to receive money from criminals for 
the "lease of “honeypots”" and not to report a crime, rather than criminals will mine 
amber without taking into account their interests. Typically, witnesses from among 
“stakeholders” uncover criminals in connection with failure to pay for “land lease”. 
It should be noted that the value of land plots with amber deposits is estimated at 
sales from $ 30,000 to $ 70,000. Instead, economic entities (large agricultural or 
mining companies), for which illegal amber mining causes significant economic dam¬ 
age, contribute to crime detection and investigation. 

The forensic and significant signs of favourable crime situation are high prices 
on the black and international market for amber, low level of material well-being and 
job opportunities for the population within the administrative-territorial units of am¬ 
ber mining; moderate climatic conditions; non-strict punishment provided for in 
criminal law, lack of regular control and rapid response to the reports of crime by the 
regulatory bodies and law enforcement agencies; low prices on the market of spare 
parts for handicraft motor pumps manufacture; and passive opportunism of indirect 
participants in the criminal acts. Crime commitment in a favourable environment is 
usually characterized by “purity” and “completeness” of actions undertaken by the 
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subject of crime when implementing its criminal idea. Unfortunately, the detection 
rates are low [16, p. 185]. 

CONCLUSIONS 

An analysis of the scholar’s scientific views on the crime situation in the forensic 
literature indicates the existence of a significant body of definitions that differ in 
content and do not always have a clear understanding of its essence. Typical for the 
early period of criminology development is an understanding of the crime situation 
in the narrow sense and identification with the material environment of the crime 
scene. Today, in forensic science, the majority of scientists-criminologists determine 
the crime situation as a fragment of environment, conditions and circumstances. 
The author’s position on the situation of illegal amber mining has been formulated. 
The situation of illegal amber mining, as an element of forensic characteristics, is 
a system of conditions and circumstances that facilitate or hinder the preparation, 
implementation and concealment of crime and are characterized by social-economic 
factors that determine the specific features of illegal amber mining organization and 
functioning, natural and climatic, security and functional, and production factors and 
specific features of influence due to indirect participants behaviour in unlawful event 
in the environment in which criminals act at the stage of crime preparation, com¬ 
mitment and after crime commitment. By revealing correlation links of the situation 
of illegal amber mining with other elements of forensic characteristics of illegal 
amber mining, it should be noted that they are interdependent and interconnected by 
“time”, “place”, “subject of criminal offence”, “typical traces”, “criminal method” 
and “tools and means”. 

The results of the scientific research described in the article can positively affect 
the quality of investigation of a particular criminal act, namely by narrowing the ver¬ 
sions and directions of investigation, determining the circumstances to be proved, 
choosing effective investigative (search) actions, selecting an effective interrogation 
technique and preventing crime. In the future, the scientific community will be pre¬ 
sented for discussion the research outcomes of the structural elements of forensic 
characteristics: “places” and “time” of illegal amber mining. 

REFERENCES 

[1] Ruling of the Court of Appeal of Rivne Oblast (2016). Case No 572/1190/15-k. Retrieved 
from http://reyestr.court.gov.ua/Review/62164029. 

[2] Ruling of the Rivne City Court of the Rivne Oblast (2014). Case No 569/20352/14-k. 
Retrieved from http://reyestr.court.gov.ua/Review/53301175. 

[3] Illegal mining of amber in Volyn threatens to grow into a partisan war. ANTICOR is the 
national anti-corruption portal. Retrieved from https://antikor.com.ua/articles/66522- 
nelegaljnaja_dobycha_jantarja_na_volyni_grozit_pererasti_v_partizanskuju_vojnu. 

[4] In the Rivne region during clashes with miners injured three police officers. Police Depart¬ 
ment Communications Rivne region. Retrieved from http://mvs.gov.ua/ua/news/8765_Na_ 
Rivnenshchini_pid_chas_sutichki_zi_staratelyami_postrazhdali_tro_policeyskih.htm. 

-• 


156 




BicHHK HauioHaAbHoi' ai,a,u \in npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


•- 

[5] Antibourstin: The police covered an illegal clondike with armored vehicles. Information 
agency LIGA Business Inform. Retrieved from http://ua.news.liga.net/politics/news/ 
antiburshtin_pol_ts_ya_nakrila_nezakonniy_klondayk_z_bronetekhn_koyu. 

[6] National Anti-Corruption Bureau of Ukraine. The report of the i nation of the ninths 
of 2017 Retrieved from https://nabu.gov.ua/sites/default/files/reports/zvit_sayt_ 
10.08.2017.pdf. 

[7] Tatarov, O. Y. & Marko, S. I. (2014). Criminalistic characteristic of violation of the rules 
of protection or use of subsoil on the example of illegal amber extraction. Scientific herald 
of Lviv State University of Internal Affairs. The series is legal, 4, 273-285. 

[8] Shcherniavskyi, S. S., Alieksieieva-Protsiuk, D. O., & Vasylynchuk, V. I. (2015). Features 
of pre-trial investigation into the facts of illegal mining of raw amber. Kyiv: National 
Academy of Internal Affairs. 

[9] Yakimov, I. N. (2003). Criminalistic. Manual on Criminal Techniques and Tactics: a new 
publication, reprinted from the 1925 edition. Moscow: Leks Est. 

[10] Sergeev, L. A. (1966). Investigation and prevention of thefts committed in the production 
of construction works (PhD thesis, All-Union Institute for the Study of the causes and 
development of crime prevention measures, Moscow, USSSR). 

[11] Belkin, R. S. (1966). Collection, research and evaluation of evidence. Essence and methods. 
Moscow: Science. 

[12] Kulikov, V. I. (1983). The situation of commission of crimes and its forensic meaning 
(PhD thesis, Moscow State University named after M. V. Lomonosov, Moscow, USSR). 

[13] Yablokov, N. P. (1984).The crime scene as an element of its criminalistic characteristics. 
In N. P. Yablokov (Ed.), Criminalistic characteristics of crimes: a collection of scientific 
papers. All-Union Institute for the Study of Causes and Development of Crime Prevention 
Measures (pp. 34-40). Moscow: All-Union Institute for the Study of Causes and 
Development of Crime Prevention Measures. 

[14] Obrazczov, V. A. (1984). About criminalistic classification of crimes. Questions of Struggle 
Against Criminality, 33, 90-98. 

[15] Yablokov, N. P. (2002). Investigation of organized criminal activity. Moscow: Jurist. 

[16] Gavlo, V. K. (1985). Theoretical problems and practice of applying methods of investigation 
of certain types of crimes. Tomsk: Publishing house of Tomsk University. 

[17] Shepit’ko, V. Y., Konovalova, V. O. & Zhuravel’, V. A. (2016). Criminalistic. Kyiv: In 
Yure. 

[18] Sunstone on the blue earth: to whom the secrets of Kaliningrad amber are available. JSC 
"Kaliningrad Amber Plant". Retrieved from http://www.ambercombine.ru/press_center/ 
news/1410/?sphrase_id=8602. 

[19] There are ongoing searches for members of the "Amber Mafia" in the Rivne region. Press 
Center of the Security Service of Ukraine. Retrieved from https://ssu.gov.Ua/m/news/l/ 
category/2/view/1345#dokjCCuE.dpbs. 

[20] Ruling of the Kuznetsovsky City Court of the Rivne Oblast of (2017). Case No 572 / 
1190/15-C. No. 527/1190 / 15-k. Retrieved from http://reyestr.court.gov.ua/Review/ 
70875761. 

[21 ] “Amber mafia” Volyn “Roof’ dollars and farmers. Information agency VolynPost. Retrieved 
from http://www.volynpost.com/articles/493-burshtynova-mafiia-na-volyni-krysha-dolary- 
i-seliany. 

[22] Eastern Courier: As a Chinese citizen, she became a victim of illegal trade in Ukrainian 
amber. PUBLIC TV. Retrieved from https://hromadske.ua/posts/hromadyanka-kitayu- 
znikla-skupovuyuchi-nelehalnii-burshtin. 


157 




BicHHK HauioHaAbHoi' ai.a, If mII npaeoeux HayK YnpaiHii Tom 25 , JV° 3 , 2018 


-• 

[23] Fever. How the amphibians live on the clondike and beyond. Analytical Center Agency 
for Journalism Data. Retrieved from http://texty.org.ua/pg/article/editoriahread/70450/ 
Lyhomanka_Jak_zhyvetsa_burshtynoshukacham_na_klondayku_i. 

[24] Garmaev, Y. R (2005). Illegal activity of lawyers in criminal proceedings. Irkutsk: Irkutsk 
Institute for Advanced Training of Prosecutors of the General Prosecutor’s Office of the 
Russian Federation. 

[25] Archive of the Sarnensky District Court of the Rivne region. Criminal Proceedings 
No. Unified Register of pre-trial investigation 12014000000000349. Court case 
No 572/4382/14-k. 

[26] Law enforcers in the Chernobyl Nuclear Power Plant zone detained two groups of am¬ 
phibious miners (photo). Department of Police Communication of the Kyiv Region. Re¬ 
trieved from http://old.npu.gov.ua/mvs/control/kyivska/uk/publish/article/212880. 

[27] Soldiers of the National Guard "roofed" diggers of amber in the Rivne region. The socio- 
legal portal "Racurs”. Retrieved from http://racurs.ua/n70714-boycy-nacgvardii- 
kryshevali-kopateley-yantarya-v-rovenskoy-oblasti. 

[ 1] The order of storage of material evidence by the prosecution party, their realization, tech¬ 
nological processing, destruction, implementation of costs associated with their storage 
and transmission, the security of temporarily seized property during the criminal proceed¬ 
ings: Zatv. Resolution of the Cabinet of Ministers of Ukraine dated November 19, 2012 
No. 1104. Retrieved from http://zakon2.rada.gov.Ua/laws/show/1104-2012-ri/paranl9#nl9. 

[28] Ermolovich, V. F. (2001). Criminalistic characteristics of crimes. Minsk: Amalfea. 

[29] Yablokov, N. P. (1986). Criminalistic concept and structure of the crime scene. Bulletin of 
Moscow University, 11,46-54. 

[30] Shepitko, V. Yu. (2001). Criminalistics: Encyclopedic Dictionary (Ukrainian-Russian and 
Russian-Ukrainian). Kharkiv: Pravo. 

Bjia^jieH BjiaajieHOBHM CijiKo 

AcnipaHT JiadopaTopii «BnKopncTamm cynacHHX 
^ocarHeHb HayKH i TexHiKH y 6opcm>6i 3i 3aoHHiinic rio» 

H ay ko b o -ji o cji ia11 h fi iHCTHTyT bhbhchhs npoSneM 3JiOHHHHOCTi 
iMem aKaaeMixa B. B. CraniHca 
HapioHaJibHot aKancivtiT npaBOBHX iiayx Yapa'i'mi 
61002, Byn. IlymKiHCbKa, 49, XapiciB, Ytcpama 

BjiaaJieH BjiaaJieHOBHM Chjiko 

AcnnpaHT JiaSopaTopHH «HcnoJib30BaHHa coBpeMeHHbix 
/tocTtDKeHHH HayKH h TexHHKH b 6opb6e c npecTynHocTbto» 
HayHHo-HcciieiioBaTejibCKHH HHCTHTyT H3yneHHa npoOneM npecTynHoc™ 

HMeHH aKa^eMHKa B. B. CTamnca 
I lanHonajiBHOH aKa.icMHH npaBOBbix HayK YKpaHHbi 
61002, yji. IlymKHHCKaa, 49, XapbKOB, YKpaHHa 

VladlenV. Silko 

Postgraduatestudent Laboratory of Using Modem Advances 
in Science and Technology in the Fight Against Crime 

-• 


158 




BicHHK HauioHaAbHoi' ai,a,u \in npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


•- 

Scientific Research Institute for the Study 
of Crime Problems named after Academician V. V. Stashis 
of the National Academy of Law Sciences of Ukraine 
61002, 49 PushkinskaStr., Kharkiv, Ukraine 

PeKOMeHflOBaHe UHTyBarmsi: CIiiko B. B. OdcTaHOBKa BmmeHHa 3JiouHHy bk ene- 
MeHTH KpHMinanicTHMHoi' xapaKTepHCTHKH He3aKOHHoro BH,aooyBanmi oypniTHiiy / 
B. B. CinKO // BicHHK HauioHajibHoi aKancMi'f npaBOBnx nayK YKpaiHH. - 2018. - 
T. 25, JVa 3. - C. 146-159. 

Suggested Citation: Silko, V. V. (2018). The situation of crime committing as an 
element of the criminalistic characteristics of the illegal mining of amber. Journal of 
the National Academy of Legal Sciences of Ukraine, 25(3), 146-159. 

CTaTTaHajiiHmjia / Article arrived: 21.07.2018 
Jl,oonpaubOBaHo / Revised: 09.10.2018 
CxBajieHo no npyicy / Accepted: 24.10.2018 


159 




y/lK 344.13 

DOI: 10.31359/1993-0909-2018-25.3-160 


Ceprifi OAeKcaHapoBHi XapiiTOHOB 

Katpe/ipa KpuMmaAbHoio npaea N9 2 
HayionaAbHuu topuAunnuu ymeepcumem imchi flpocAaea My/ipozo 

Xapme, yKpama 


BAAHKETHI 4 HCn 03 HIJli BIHCBKOBHX 3 AOHHHIB: 
nPOBAEMH KBAAIfPIKAIJli 

AHOTauin. CmamniH anajii3ye MexanisM ma npodneMU KeaniipiKaifii eiucbKoeux 3JiOHUHie, iifo 
cmocywmbCH djiaHKemnoi ducno3utfii. ffoaiidoKeno npaifi Hayxoeifie 3 eidnoeiduoi meMamuKu, 
npociHOJiteoeaHo Hopxni KpuAiinaJibHozo Kodexcy Ynpiiuiu. Po3Kpumo 3Micm ma 03 hoku 6naH- 
Kemnux KpuAimaJibHo-npaeoeux nopAi, Haeedena ixhh KnaciKpixaifin. ffocjiidDKena npupoda 
6jiaHKemnux ducno3Ut(iu KpuAimaJibHo-npaeoeux HopM y mpuduumu doKinpimi. BuReneno, ufo 
HedompuMaHHH noaiidoenocmi npn Keajiicjjimifii eiucbKoeux 3JiomiHie Aiootce npmeecmu do 
nopyweHHH npumpmy 3aKOHHocmi eidnoeidmmu npaeooxopoHHUMU opzanaMU. 3po6jieno eu- 
cnoeoK, ufo 0CH06H0K) npodjizMoio npu KeaJiitpiKaifii' eiucbKoeux 3Jiommie e nopndoK neceHHR 
eiucbKoeoi cjiyotcdu, hkuu pezyjiroembCR eenuKoio xinbKicmm HopAiamueno-npaeoeux axmie. 
3anponoHoeaHuu anzopunm, u^o noeimeu ypezymoeamu cynepennocmi ma 3a6e3nemimu npa- 
ewibuy Keani(piKaifiw eiucbKoeux 3 jiohuhw. 

K.iio'ioiii cjioBa: BmcbKOBHH 3 hohhh, b i hcbkobo cJiyvKOo b ciib, DJiaiiKCTiia /iHcruriHuifl, KBani- 
cjHKaiiiji. 


Cepreii A.\CKcaHApoBHM XapHTOHOB 

KaipeApa yzoAOBHOio npaea Ns 2 
HayuoHaAbHbiu jopuAunecKuu ynuBepcumem umchu HpocAaea MyApoio 

XapbKOB, YupauHa 


BAAHKETHBIE 4 HCFI 03 HIJHH BOHHCKHX nPECTynAEHHH: 
nPOBAEMBI KBAAHtpHKAIJHH 

AHHOTauHH. CmambR aHcunmipyem Mexanu3M u npoGnexibi KecuiU(pUKai(UU bouhckux npecmyn- 
jiemtu, KacaioufuxcR dnauKemubix ducnonmuu. Hccnedoeaubi mpydbi ynenbix no coomeemcmey- 
wuieu meniamuKe, npoanajimupoeaubi uopMbi YzonoeHozo Kodexca YKpauHbi. PacKpbimo co- 
depwamie u npu3uaKu djiaHKemnbix yzojioeuo-npaeoebix nopM, npueedeua ux KJiaccu<piiKaifUR. 
Mccnedoeana npupoda dnaHKemHbix ducno3uifuu yzonoeno-npaeoebix nopM e mpudunecKou 
doKmpune. OdmpyoKeno, mno Hecodjuodenue nocjiedoeamejibHocmu npu KeajiuipuKaifuu eoun- 
ckux npecrnywienuu MOMzem npueecmu k Hapyiuemm npimifuna 3aKOHnocmu coomeemcmey- 
fotifUMU npaeooxpamunejibHbiMU opzanaMU. Cdenan eueod, mno ocnoenou npodneMou npu 
KeajiucpuKaifuu bouhckux npecmyn.nenuu fiememcn nopndoK uecenuH eoennou cjiyotcdbi, Komopuu 
pezyjiupyemcR dojibiumi KOJiuuecmeoM HopMamueno-npaeoebix axmoe. IJpedAOMceHHbiu cuizo- 
puniM, Komopbiu donoKeu ypezynupoeamb npomueopemm u odecnemmu npaeiuibnyw Keanucjm- 
Kaifwo eouncKux npecmyn/ienuu. 

Kjiio'ieBi.ie cjiOBa: bohhckog npccTynaeiiHe, b oc i mocay >k a i n hh, oaaiiKCTiiasi ,incno3HunH, 
KBanH(J)HKauHa. 
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BLANKET DISPOSITIONS OF MILITARY CRIMES: 

PROBLEMS OF QUALIFICATIONS 

Abstract. The article analyzes the mechanism and problems of the qualification of military of¬ 
fenses concerning blanket dispositions. The works of scientists on the relevant topics are re¬ 
searched, the norms of the Criminal Code of Ukraine are analyzed. The content and signs of 
blanket dispositions are disclosed, and their classification is given. The nature of blanket dis¬ 
positions in legal doctrine is investigated. It was found that violation of the sequence during the 
qualification of military> offenses could lead to violation of the principle of legality by the relevant 
law enforcement agencies. It is concluded that the main problem in the qualification of military 
offenses is the military service procedure, which is regulated by a large number of legal acts. 
An algorithm which should resolve the contradictions and ensure the correct qualification of 
military’ offenses is proposed. 

Keywords: military offense, serviceman, blanket disposition, qualification. 

INTRODUCTION 

Traditionally, the scientists use the term “qualification” in two meanings: 

- corresponding process for one or another crime elements features establishment 

- result of law enforcement bodies and court activities in assessing the same act 
and in its revealed conformity with the criminal law, which has official recognition 
and affirmation in a legal act. 

Criminal and legal effect for crimes qualification can hardly be overestimated, as 
this is one of the central elements in the system of measures for criminal legislation 
norms application. Qualification of crimes which disposition has a blanket nature 
(and section XIX of the Criminal Code (CC) of Ukraine is built in this way), causes 
significant difficulties in law enforcement activities, as in addition to criminal law 
application, legal norms of other branches of law shall be carefully analysed. Proper 
qualification of crimes is a guarantor for the rights and legitimate interests of the 
perpetrator, promotes criminal responsibility individualization and punishment in 
accordance with the General and Special Parts of the Criminal Code of Ukraine pro¬ 
visions [1]. 

Qualification of crimes is quite an important concept in the science of criminal 
law, which involves establishment of exact correspondence of the socially dangerous 
act committed to the features of one or another element of crime as provided for by 
the law on criminal liability and criminal and law assessment of illegal act. 

That’s for sure, qualification combines crime element (abstract legal model) with 
the features of a specific crime [2, p. 11]. Qualification of the latter is one of the 
stages of the criminal and legal norm application consisting of decision-making, which 
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norm or norms should be applied (distinguishing socially dangerous act from related 
crimes), whether it is necessary to refrain from applying criminal law in the absence 
in any person behavioursome features of crime elements. 

Qualification of crimes is a purely subjective category, which reflects in any per¬ 
son mind, who makes a legal assessment of the deviant behaviour of the subject, 
features of a socially dangerous act committed by that person, its predictability by a 
criminal law and coincidence of one with another. In its essence, the legal concept 
reviewed is always related to a need to obligatorily establish and prove 2 extremely 
important circumstances by criminal and procedural and forensic means: 

- fact of a socially dangerous act committed by the person (subject of crime), in 
particular, a specific act of its behaviour (act) in the form of action or commission; 

- exact conformity of the this act features to the features of crime elements as 
provided for by the article of the Special Part of CC, which are the grounds of the 
criminal and legal qualification. 

Some jurists position is not quite correct who use the term “criminal and legal 
qualification” for actions assessment that do not have the features of crime (socially 
dangerous act of insane person or a person who is under age from which criminal 
offence may occur; acts are committed under circumstances that exclude their crimi¬ 
nality) [3, p. 6]. In our opinion, in such cases you shall refrain from using the term 
“qualification”, since only criminal and legal assessment of socially dangerous acts, 
which have no features of crime in general, or lack of some of them, can be involved. 

Both the state and the subject of crime after committing socially dangerous act 
by the latter have the reciprocal rights and obligations. Correct qualification of crime 
is a responsibility of the state and also the right of the subject to a fair assessment of 
its actions for further criminal prosecution with or without punishment. Correct 
qualification of crimes as one of the elements of the criminal law application, strict 
observance of the legal language - basic foundations of the most important principles 
of criminal law - principle of legality and principle of equality of citizens before law. 
Qualification of crime is a formal recognition of criminal law relations between the 
state (legally represented by the authorized persons and bodies) and a person who 
committed a crime and social-political and legal assessment of these relations. Mis¬ 
takes in qualification can result in punishment that does not correspond to the degree 
of public danger of crime towards prescription of too severe punishment, and vice- 
versa very light punishment. In the future, this may also impact on a number of 
other legal restrictions or incentives, namely: calculation of limitation periods, ma¬ 
turity and expunction of record, application or non-application of amnesty, release 
on parole, etc. 

The purpose of the article is to analyse the rules for crimes qualification with 
blanket disposition as exemplified by war crimes. Article materials constitute value 
for the criminal law specialists teachers of the “Criminal liability for war crimes” 
discipline, legal faculty students, practical workers, lawmakers, etc. 
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1. MATERIALS AND METHODS 

Theoretical foundation for study involves works reviewing war crimes qualifica¬ 
tions. In particular, works of such scientists were reviewed: V. K. Hryshchuk [4], 
N. D. Kvasnevska [5], M. I. Melnyk and M. I. Khavroniuk [6], V. O. Navrotskyi [3], 
M. I. Panova [7], H. Z. Yaremko [8] and others. Criminal law norms of the Criminal 
Code of Ukraine are the normative legal foundation for study [1]. 

Various theoretical methods for in-depth analysis of the war crimes disposition 
and their qualifications were used by the author. The most effective of them are: 

- method of scientific analysis and synthesis, which allowed to mentally split the 
criminal law provisions of Section XIX of CC of Ukraine into constituent parts for 
further study, research them and integrate into single piece; 

- method of system analysis, which allowed to perform qualitative research of 
the processes and phenomena in legal sciences. 

2. RESULTS AND DISCUSSION 

It is sometimes difficult to qualify war crimes,first of all, due to specifics in presen¬ 
tation of the specified elements disposition, namely, their blanket nature. Blanket 
disposition (Fr. blanc is a white, clean sheet with partly executed text, in another 
part of which it requires additional filling) - this is a part of the criminal legal norm, 
the content of which is determined not only by the law on criminal liability, but also 
the norms of other laws not related to the criminal legal norms, or certain delegated 
legislation: instructions, charters/statutes, standards, etc. [5, p. 49]. 

The specific features of the blanket norms are the content and the scope of the 
crime elements to be defined both by the criminal legal norm and the norms or their 
elements from other branches of law. Moreover, the latter do not expand and do not 
increase the scope, content and limits of crime elements, but only clarify and specify 
the relevant features of the latter, set out in the law, as a rule, in general [7, p. 21]. 
Dispositions only in general terms indicate the source of law, in which certain norms 
should be established, for violation of which penalty shall be imposed. Specific fea¬ 
tures of the blanket method for presentation of CC norms disposition in the scien¬ 
tific legal literature is fairly seen in describing the elements of crime by generalizing 
signs and signs-concepts which, so to say, are “encoded” (their content does not 
logically appear from the disposition of the criminal legal norm), and therefore their 
clarification requires to recourse to other branches of laws related to the criminal ones 
[9, p. 54-63], 

In reviewing matter of articles which disposition has a blanket nature (i.e., all war 
crimes), the courts shall clarify and specify in sentences as thoroughly as possible: 

- what exactly was the offence; 

- norms of which rules, instructions and other regulations are not met; 

- is there a causal relationship between the violations committed and socially 
dangerous consequences set forth by law [10, p. 6-7]. 
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In addition to objective element of crime in terms of blanket disposition, it is 
necessary to establish the guilt both in violation of the criminal law prohibitions and 
other regulations governing the relevant relations in the military sphere. 

Blanket disposition of the criminal legal norm has a general and specified content. 
The general content of the blanket disposition is transmitted verbally in a documen¬ 
tary form of the relevant article of the Special Part of the Criminal Code of Ukraine, 
and specified content provides for certain provisions of other regulations detailization, 
which fills in the criminal legal norm with a more specific content. The studies show 
that the blanket sign can refer to any regulatory act of one or another branch of law 
[11, p. 3-11]. In our opinion, some scholars unreasonably expand the scope of legal 
requirements, considering the content of the blanket disposition of the criminal legal 
norm can be established not only through the recourse to the regulatory act, but even 
to the legal practice [8]. 

At the bottom of the nature of blanketness is the real relation between the require¬ 
ments of the criminal law and the norms of other legal branches, which arises regard¬ 
less of the law enforcement bodies positions, since blanketness is only a reflection of 
objectively existing inter-branch relationships [2, p. 13]. The blanket nature of the 
criminal act signs affects the limits of the criminal illegality [12, p. 346] of war crimes. 
Therefore, in case of blanket structure of the criminal law, the criminal legal norm is 
implemented in the criminal law only in part, and its blanket part is expressed in 
other normative legal acts. The norms specifying content of the relevant dispositions 
may be issued before the law on criminal liability, which contains blanket disposition, 
entry into force simultaneously with or after its publication: these norms can be 
changed, but the norm of law on criminal liability, which has blanket disposition, 
remains unchanged [13, p. 44], 

The nature of criminal legal norm blanket disposition in the legal doctrine is in¬ 
terpreted differently. Some lawyers (with the point of view of whose, as a matter of 
fact, we do not agree) believe that normative legal acts of other branches of law can 
be a source of criminal law [14, p. 69-72; 15, p. 16]. Most lawyers believe that the 
blanketness of the criminal legal norm does not extend the range of sources of 
criminal law [16, p. 7], and connection between the normative legal acts and criminal 
law is only informational - they interpret the terms and concepts contained in the 
criminal law [17, p. 99]. 

The scientists distinguish the following signs of blanket criminal legal norms: 

- the norm is contained in the text of the criminal code; 

- the norm may contain a reference to the normative legal act, which has or has 
no criminal legal nature; 

- criminal liability is provided for these norms violation; 

- in most cases the norm is related to certain rules violation to which it refers 
[18, p. 14], 

-• 


164 




BicHHK HauioHaAbHoi' ai,a,U'\]ii npaeoeux HayK ^KpaiHM Tom 25, JV° 3, 2018 


•- 

On the one hand, criminal act elements establishment with specific rules is more 
easy task than clarifying some of the evaluative concepts or other features, which 
simple disposition includes. On the other hand, contradiction and obscurity of some 
administrative legal acts causes considerable difficulties in applying criminal law 
[19, p. 12]. 

The norms of war crimes, in essence, do not establish full content of the criminal 
legal prohibition; their disposition does not outline the features of the crime elements 
or does it only partially. Its content is determined not only by law on criminal liabi¬ 
lity, but also by the norms of military and administrative law. In other words, the 
essence of the blanket features of a particular war crime depends on another norm, 
in most cases regulatory one, which belongs to another branch of law. The title of 
Section XIX of the Criminal Code of Ukraine - Crimes against the established order 
of military service (war crimes) - allows to state that all the norms of this section are 
blanket. 

The order shall mean the rules according to which something is done, i.e. the 
actual arrangement or mode. Specific methods of rule-making technique used by 
lawmaker when formulating norms in the law on criminal liability relating to the war 
crimes, provides the opportunities to distinguish between two types of blanket dis¬ 
positions - direct (explicit) and indirect (implicit) [5, p. 49]. 

Direct is a blanket disposition, which directly indicates the violation of the re¬ 
levant order of military service, which constitutes the majority in Section XIX of the 
Criminal Code of Ukraine: 

- violation of the weapon handling rules, including substances and objects rep¬ 
resenting increased danger to the wider public; 

- violation of the flight rules or preparation for them; 

- violation of the border guard service rules; 

- negligent attitude to military service etc. 

In the indirect blanket disposition there is no direct indication on the violation of 
certain legal norms in the articles of the criminal law contained in the normative legal 
acts of a particular branch of law or legislation. However, they specify the crime 
features, which are contained not only in the disposition of the criminal law, but also 
in the norms of other regulations. These features are as follows: 

- head, military unit, place of service; 

- weapons, ammunition, explosives or other combat agents; 

- vehicles, military and special machinery, military property; 

- objects posing increased danger to the wide public, radioactive materials; 

- military information constituting state secret; 

- documents or items containing military information constituting state secret; 

- means of warfare, warship; 

- prisoner of war, special period, state of martial law, combat situation. 
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From our point of view, as a sign of war crimes disposition, blanketness shall be 
considered in two planes: in a broad and narrow sense. In the broad sense, all military 
crimes violate the relevant rules (order) of military service, and any norm provided 
for in Section XIX of the Criminal Code of Ukraine should be viewed through the 
lens of prescriptions violation on which military service is based. In the narrow sense, 
when it is required to clearly establish for the proper war crime qualification which 
particular item of the relevant rules (special prescriptions) was violated by a service¬ 
man, which, in its turn, is a constant for building an objective side of the military 
crime. It is precisely the blanketness of the war crimes disposition in the narrow sense 
that indicates the existence of regulations in other legal branches, which prescriptions 
are involved in the criminal legal prohibition formulation. 

In-depth study of the prohibitions provided for in Section XIX of the Special Part 
of the Criminal Code of Ukraine assists in statement that the blanketness of the war 
crimes disposition revealed first of all when establishing both the signs of their objec¬ 
tive side (places, time, circumstances, tools, means and methods of criminal act 
commitment and its effects) and when establishing special subject of crimes studied. 
In her thesis, Z. H. Yaremko made in-depth analysis of the blanketness issue in the 
criminal law and made a conclusion that blanket dispositions are widely used that 
characterize such crime element features as socially dangerous acts, subject and signs 
of special subjects [8, p. 193]. This is also true for war crimes dispositions. 

Servicemen activities during military service are clearly arranged, which causes 
certain difficulties in qualifying crimes committed by them, since in this case, a sys¬ 
tematic analysis of the rules of their behaviour outside the legal regulation of the 
criminal law is required. 

Along with the laws regulating the Armed Forces of Ukraine and other military 
groups activities, there are a lot of regulations, instructions and guidelines governing 
the relevant aspects of life and activities of servicemen (eligible for military duty). 
Therefore, when establishing the elements of crime provided for by articles of Section 
XIX of the Criminal Code of Ukraine, it is necessary to also apply the relevant norms 
of other normative legal acts that regulate the order of military service, and to find 
out exactly which legislative prescriptions were violated when a war crime was com¬ 
mitted. Criminal legal norms of Section XIX of the Criminal Code of Ukraine prac¬ 
tical application assumes compliance with the relevant requirements that substan¬ 
tially complicate the processes of the crimes under consideration qualification: 

- firstly, it is necessary to determine the norms of which regulatory legal (non¬ 
criminal) act were violated by a serviceman when a war crime was committed; 

- secondly, one shall ensure that this regulatory legal act was valid when a so¬ 
cially dangerous act was committed; 

- thirdly, one shall establish the content of the violation of the relevant rules 
(order) of military service; 
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- fourthly, one shall determine a specific article, clause or other structural unit 
of the regulatory legal act that allows identifying the relevant offence. 

Failure to comply with this sequence in the war crimes qualification may cause 
the principle of legality violation by the relevant law enforcement agencies. Legal 
experts believe that when applying the criminal legal norm with blanket disposition 
two stages of qualification are inevitable: 

- interim evaluation on the basis of additional grounds; 

- final evaluation on the basis of legal norm that provides for legal consequen¬ 
ces and used as a basis for decision-making on the case [20, p. 90-94], 

CONCLUSIONS 

The study of this problem allows making the following conclusions: the main prob¬ 
lem of the war crimes qualification is the order of military service, which is regulated 
by a number of normative legal acts. To properly qualify these crimes, one shall 
adhere to the algorithm proposed: 

- establish the prescriptions of which (non-criminal) act were violated; 

- establish the content of this violation; 

- identify crimes; 

- finally qualify according to the relevant article of the Criminal Code of Ukraine. 
When qualifying war crimes with a blanket disposition, two types of evaluation 

shall be involved: 

- establishment of the legal content of blanket features provided by other bran¬ 
ches of law, used to build the relevant article of war crime; 

- general conclusion on the entirety of features (blanket and non-blanket) con¬ 
formity to the elements of crime. 
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BCTyn 

CyuacHe CTaHOBJiemta YicpaiHH hk npaBOBOt /tcpvKaiiH BHMarae petjtopMyBaHHa 
topH^HHHOi ocBi™, a TOMy rrocTae 3aB;tann>t motto 03iiatt0MJiCHH>t 3 ytcpaiHObKoto 
npaBHHUoto ocBiToto it ttayicoto 3aKopttOHOM y MitKBoemtHH nepiott. OopMyBaH- 
H>i KOHitenitiM, ttoKTpmt Ta niitxottiB tto (JtaxoBo'i nittroTOBKH cneitiajticTiB y rajty- 
3i lopnciipyticimii npettCTaBHHKaMH pi3HHX naiipMMiB icTopHKO-npaBOBo'i ttyMKH 
b eMirpaitii, KOTpi noBa>KajiH MopajtbHi tacatiH it nepeitMajiHca i a caivin icTttHHo'i 
itiHHOCTi npaB Ta cbooo.t oco6h, 3ttarai cJiyryBaTH opieiiTnpaMti ttJta cycnijtbCTBa 
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y noaoaaHm npoSaeM, mo Bace Maan Micpe b icTopi'i. H,i npoOaeMH Bace 6yan ocmhc- 
aem BmoMHMH HayKOBiiaMH h ncaaroraMH, tbkhmh mk C. /inicapaiicbKHH, O. Efi- 
xenbMaH, P. JlameHKO, B. CTapocoabCbKHH, C. IIIeayxiH, A. ^iKOBJiiB Ta iH. Oco- 
GjihboctI b niaxoaax pi3HHX Hilda icTopHKO-npaBOBOi ayMKH ao 3a3HaqeHHX nHTaHb 
noi peoyioTL rpyHTOBHHx aocaiaa<eHb. 

Cepea BHeHHX, aid b cnay 6araTbox npHMHH onHHHaHca no3a mokbmh YKpaiHH, 
aae jaificiiHaH rpyHTOBHHH biiccok y aocaiaamiiHa icTopi'i yicpaiHCbicoro npaBa 3 a- 
rajiOM i npo6jieMaTHKH, npHCBaneHoi YicpaiHCbidH HaidoHaabHO-aeMOKpaTHMHm 
pCBOJTTOIlil 1917-1921 pp. Ta BH3BOabHHM 3MaraHH3M, TO HeoOxiaHO BHOKpeMHTH 
C. ^HicTpaHCbKoro, O. EfixeabMaHa, P. Jlamemca, K. JleBHpbKoro, M. JIo3HHCbKoro, 
K. JIocbKoro, C. IIIeayxiHa, A. .HxoBaiBa [1, c. 119-120]. 

IcTopHKO-npaBHHqiH iiayni yKpa'mcbKHX bmctihx-cm i rpaini b npHCBaraan cboi 
icTopioi pa(|)imii oraaan E. AnapycHiiimi, K). TIpcbiiiubkhh, O. lisaccHKO, B. KaBaab- 
nyic, M. KapMa3iH, T. MaHbropa, O. Moniax, B. IloTyabHHUbKHH, O. Toxapqyic, 
5L. TypaHH Ta iH. [1, c. 120]. 

1. MATEPIAJIH TA METOJI H 

I IoaiTHMiia cHTyauia b YKpai'ni Ta CBiTi 3aiHcnioBaaa neBHHH BnaHB Ha Konucniii'i 
yxpaiHCbKHX BHcnux-CMirpam iB. 3ayBaacHMO, mo Vxhih HayxoBHH nop 060k BapTHH 
aeTaabHoro aocaiaaieHHa, ocxiabKH Vxhih aocBia e ocoSaHBO airryaabHHM cboroa- 
Hi. 

nia Mac aocaiaacemia yKpaiHCbKoi npaBHHMOi ocbIth i nayKH y eBponeHCbKOMy 
BHMipi Ta cjiyuKiiioiiy Banna yicpaiHCbKHX bhuiIb y McxocaoBaHHiam 20-40-x pp. XX ct. 
6 yao 3acT0C0BaH0 pan 3araabHOHayKOBHX mctoh i b. IJ,e aaao MoacaHBicTb yHHKHyTH 
o^HoOiMHOCTi y BHBMCHHi 06 ’eicra, a caMe: BHCBnaeHHa axoicb oxpeMoi BaacTHBOCTi 
ripcaMCTa 6e3 BHinaHCTiira cyTnocri; 06 ’eananna Oaraibox pimopiannx, BHyTpiuiHbo 
He noB’a3aHHX Miac C 06010 xapaKTepHCTHK npeaMeTa. Ha ochobI 3acTocyBaHHa Bia- 
noBiaHHX npHHimniB 6 yao 3a6e3neMeHO BnpimeHHa ni3HaBaabHHX i npaKTHMHHX 
npooacM. 3oxpcMa, rnaaxoM nopi Biiai nia BnaBaaeTbca 3araabHe h oco 6 hhbc b icTopHM- 
hhx Ta iHuiHX aBHiuax, aocaraeTbca ni3HaHHa pi3HHX CTyneHiB po3BHTKy oanoro 
i toto ac aBiama. H,eM mctoh ao3BoaHB bhbbhth h eniBCTaBHTH cHCTeMy niaroTOBKH 
npaBHHKiB aaa aepacaBH, axoi Ha toh Mac me He icHyBaao, BH3HaHHTH TeHaempi po3- 
BHTKy aanoro npopecy, ocxiabKH Taxa aiaabiiicab 6 yaa cirpaMOBana Ha BianoBaenna 
yxpaiHCbxo'i aepacaBHOCTi Ta 3axncT 11 3axoHHHX iirrcpcciB. 

2. PE3YJIETATH TA ^HCKYCW 

2.1. PoiuiupeuHH noznndie ufodo mpaxmyeaHHH yKpaiHCbKoi npaenmoi oceimu u iia- 
yKii y eeponeucbKOMy etmipi 

BapTO jBcpiiyTHCM ao icTopi'i 4>yHxu;ioHyBaHHa yxpaiHCbXHX HayxoBHX ycTaHOB 
b GBponi MiacBoeHHoro nepioay, ae BiaOyBaaoca BHKaaaaHHa a BHBMeHHa oxpeMHX 
raay3eii npaBa. 3 BneBHeHicTio 3a3HaMHMO, mo iHipiaTHBHicTb yxpaiHCbKHX npo- 
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4>ecopiB b opraHi3auiHHiM poGcrri Ha ny>XHX 3eMJiax npn cxrapHOMy (jiiHaHCOBOMy 
CTaHOBHHii, HiHHicTb i'x HayKOBHX pocpipaceHb pjia cynacHoi' lopupHHnoi' HayKH He 
POCTaTHbK) Mipoio 3’aCOBaHO. 

Ha cboropni 3 -noMbx HepopixiB y cncTeMi bhiiioi lopupHHnoi ocbIth b Yxpaim 
BHflijiaioTb: 

- Bi^cyTHicTb cHCTeMH (J)iHaHcoBoro 3a6e3ne4eHHa BHpaHHa HayxoBoi Jirrepa- 
Typn, HaBHajibHHX Ta n a b h an b no -mct op h h ii h x MarepiajiiB, ncooxipiinx ppa axicHoro 
BHXJiapaHHa npaBOBHX pHcpHnaiH; 

- HepocTaraiH piBeHb Tcxnimioro 3a6c3ncHcnna Mo6inbHOCTi HaBHaPbHoro npo- 
pecy; 

- BipcyraicTb e(J)eKTHBHoi chctcmh (|)iHancyBamia xaijieppH, iHCTHTyTy, (})axy.jxb- 
TeTy BHacmpox 3acTocyBaHHa peHTpam30BaHoro nipxopy po po3nopmy pecypciB 
y pamfi ctjiepi [2, c. 24], 

BapTO sa jnaHHTH, nio yci BHincnaBcpcni nepeiuxopn 6yjin Taxoac axryanbn hmh 
i aJia yKpaiHCbKHX neparoriB Ta nay ko Bans b CMiipapii. I liproTOBxa (})axiBHiB 3 npa- 
Ba BepeTbca xoxhoio xpa'moio, ax npaBHJio, Ha CBoeMy BJiacHOMy HapioHaabHOMy 
rpyHTi, Ha 6a3i npaBOBoro nojia, mo B>xe icHye. B eMirpaHTCbxnx pempax mh cno- 
crepii aeMO ymxajibHHH y CBiTOBifi icTopi'i BHnapox, xojih cxjiapajiaca CHCTeMa nip- 
totobkh npaBHHKiB ppa pepacaBH, axoi Ha toh nac me He icHyBajio. Tab a BHHaTXOBa 
CHTyapia cnpHHHHHJiaca po toto, mo yxpa'mcbxi pcmpH BHmoi ocBi™ b eivrirpapii 
3piHCHioBajiH niproTOBxy (fmxiBpiB, 6a3yiOHHCb He Ha pepacaBopeHTpHCTCbxiH, a Ha 
CTypeHTopeHTpHCTCbKm napapHTMi. 

I IcpCP HHMH CTOBJIO PLIKOM pCaPLIIC 3aBpaHHa: XTO e «3aMOBHHKOM» nipTOTOBKH 
npaBHHKa, nip bkhh ran MaMyraboi pepacaBH ftoro roTyBaTH (pc m 0 k paT hh h y, TOTa- 
jiiTapHy, 3opieHTOBaHy Ha HapioHajibHi hh 3arajxbHomopcbxi piHHOCTi), axi npo(})e- 
ciHHi CTaHpapTH MaioTb JiarTH b ocHOBy. Ocxijibxn tojiobhoio mctoio niproTOBXH 
npaBHHxiB y HexocJiOBaHHHHi 3 a 3apyMOM BHemix-iopHCTiB 6yna lXHa Maii6yTHa 
piajibHicTb, cnpMMOBana Ha BipnoBacnna yxpaiHCbxo'i pepacaBHOCTi Ta 3axncT 11 3 a- 
xohhhx imepeciB, to b ocBmnx nporpaMax i xypcax naHyBaB pyx TpapHpiHHoro 
no3HTHBi3My. 3BicHO, 6yB npHcyraiM Taxoac i CBiTomapHHH BnjiHB BHXJiapaniB, xoTpi 
He motjih He 3Baacara Ha CBponeHCbxy MopeJib xoHCTHTyHifiHoi ropHcpHxpiT, mo no- 
umpHJiaca b ABCTpi'i Ta McxocaoBaHHinii nicaa 3axinHcnna nepuio'i CBiTOBoi BifiiiH 
[3, c. 286]. B toh ace Mac y 11 ayxo b 0 -neparori h ni h piaabHOCTi nepeBaacaPH ryMaHi3M, 
noBara po npaB jhophhh Ta cnoBipyBaHHa ocHOBonoJioacHoro npHHpHny BepxoBeH- 
CTBa npaBa. 

3iia>xaioqH Ha BipcyTHicTb 6e3nocepepHboro «3aMOBHHxa» paa xoHxpeTHHX c|)a- 
xi Bpi b, Ha Harny pyMxy, npaBHHni uixojih yxpaiHCbxo'i eMirpapi'i BpaPHca po epHHoi 
moxjihboY MopeJii niproTOBXH - «3MimaHoi'», y axiM nepenjiiTapaca niproTOBxa 
npaBHHxa axapcMiquoro THny 3 niproTOBXoio npaxTHHHoro THny. Bn6ip MopeJii nip- 
totobxh e hh He ochobhok) npo6neMOK) pe(])opMyBaHHa cynacHoi npaBHHHoi ocBi™, 
3axjiapeHoio y npoexTi 3axoHy YxpaiHH «npo mpHpHHHy (npaBHHHy) ocBiTy i 3 a- 
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ranbHHH aocTyn 30 npaBHHHoi npo(])ecii» (pcec rpaniHiiHH J\Te 7147 Bin 28 Bcpccna 
2017 p.) [4], 

CryiieHTH-npaBHHKH b neprny nepry OTpHMyBaaH iimpoKy (J)ijioco(})CbKO-npaBO- 
By, MCTOHoaoriHny niaroTOBKy, axa cayryBaaa 33a Bi-ipimcinia ko iik p cth o - r a a y3 c b h x 
npaBOBHX 3aBaaHb. 

KopHCHHM ,13a CynaCHOl yKpa'lHCbKOl OCBiTHbOl npaKTHKH MOHCe CTaTH aocBia 
«aKaaeMiHHoi Mo6iabHOCTi» Ta onaHyBamia nporpaMH «3box 3HnaoMiB». Aaace 
CTyaeHTH 30 CHTb jierKO Moran 3m1hhth 03 hit 3 Tpbox yKpa'mcbKHX bhiiiIb, He Bia- 
qyBaioHH BeaHKo'i pi3HHpi y 3MicTi HaBHaHHa, aaace 03 m i Ti ac npo(})ecopH nacTO 
6yaH JieKTopaMH y pi3HHX yHiBepcHTeTax. 3HaHHa nacTHHa HaBHaabHHX KypciB rap- 
MOHmyBaaa 3 noTpeOaMH npaKTHKH, ocKiabKH aeKTopn caMi nacTO BHCTynaan hk 
npe^CTaBHHKH npaBHHHHX npo(})eciH i3 BeaHKHM npaKTHHHHM 30 CBi 30 M. 3HaHHa 
qacTHiia HaBHaabHoro nacy BmBoanaaea npaKTHHHHM sanarraM, y TOMy nncai 3 a- 
ranbHOTeopeTHHHHM («EnimKaoncaia npaBa», «McT03030i iHiia iipooacMa b naypi 
npo 3epacaBy», «Oiaococ|)ia npaBa hoboi 3o6h», «Teopia npaBHHHoro 3yMaHHa» 
Ta iH.), mo Beao 30 nocHaeHHa npaKTHHHoi enpaMOBaHOCTi npaBHHHoi niproTOBKH 
b eMirpaHTCbKHX ocBmiix pcmpax. 

2.2. yKpamcbKa npaenma oceimay Hexocnoeaumim 20-40-x pp. XXcm. 

Y 1920-30 pp. Ha TepHTopi'i YKpai'HH, BHCHaaceHoi bIhhoio, po33iaeHoi' Miac oiab- 
HioBHpbKoio Pocieio, noabipeio, PyMymeio Ta BexocaoBaHHHHOio 6yao c[)aKTHHHO 
BCTaHOBneHO OKynapiHHHH peaoiM, mo HeyxHHbHO BHKopimoBaB yce yKpa'mcbKe. 
3oKpeMa, cynacm HayKOBpi 3a3HaHaioTb, mo Ha Kmepb 20-x - nonaTOK 30-x pp. 
XX ct. iopH3HHHa ocBiTa fi HayKa Ha TepeHax papaHCbKo'i YKpai'HH 3Haxo3Haaca 
b noBHOMy 3aHena3i. B yMOBax 3acToio Ta perpapapiicnepiaaicTaM-iopHCTaM Ha- 
paBaaaca cepepHa ocBiTa. Bnem nipKpecHioiOTb, mo He icHyBaao acopHoro BHmoro 
iopH3HHHoro HaBHajibHoro 3aKaapy, kotphh roTyBaB 6 h npaBHHKiB [5, c. 3; 6, c. 15]. 

Ilpara CTaaa c b i a 0 bhm pcirrpoivi yKpai'HCbKoro napionaabnoro noaiTHKO-npaBO- 
boto, KynbTypHoro Ta HayKOBoro acHTTa. C 103 H npHi'xaaH npoBiani yKpai'HCbKi iopHC- 
th, pepacaBHi piani, aai penpe3eHTyBaaH cboio Hapiio, roTyBaan rpyHT y CBipoMOCTi 
eBponeMpiB 33 a npHHHaTTa b MaSOyTHbOMy YKpai'HH 30 MiacHapopHoi cniabnoTM aK 
eaMOCTiHHoi pepacaBH [5, c. 3]. IffreaeKTyaan bhtbophhh HH3Ky c 0 niaabn 0 -n 03 i thh- 
hhx npoeKTiB, CBoepipHHX pHBiabapiHHHX 3pa3KiB 33 a BippopaceHHa pepacaBHoro 
acHTTa yKpai'HCbKoro Hapo3y. 06’e3HyBa30 ix Te, mo CTanoBaenino pepacaBHOCTi 
nepe3yBaB noTyacHHH pyx Hapo3y 3 a couiaabiic i 3yxoBHe BippopaceHHa YKpai'HH Ha 
3eM0KpaTHHHiii ochobI [7, c. 669]. 

YKpaiHCbKi npaBHHKH, mo nepe6yBa3H b CMirpapii b Mcxocho Banai-mi, 3pe6iab- 
rnoro npapiOBaan Ha (|)aKy3bTCTi npaBa i cycniabHHX HayK YKpai'HCbKoro BiabHoro 
YHiBepcHTeTy (YBY) b Ilpa3i. OKpiM toto, 6araro 3 hhx (npo(])ecopH B. Crapocoab- 
cbKHH, O. EilxeabMaH, A. 3EcoBaiB, P. JIameHKO, C. IIleayxiH Ta iH.) [8] 3piHCHioBa- 
3H ne3aroriHHy h HayKOBy 3ia3bHicTb b YKpaiHCbKiH rocnopapcbKiH AKa3eMi'i (YEA) 
-• 
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y IIone6panax (3acHOBaHa 1922 p.) [9, c. 20] Ta b YKpaiHCbKOMy BncoKOMy Ilena- 
rorinHOMy iHCTHTyTi iM. ,H,paroMaHOBa (3acHOBaHHii 1923 p., BHKnananH npo(})ecopH 
O. ESxejibMaH, C. IIIenyxiH Ta im) [10; 11, c. 67]. 

MeToio Tpbox BHiiiHX niKLi y L lcxoc30BaMHHni cTano CTBopcHHa BJiacHe ynpaiH- 
cbKHX 3aKJiaaiB, BincyTnix b Ynpami ncpc3 noniTHKy OKynamimoi BnanmOcTaHHi 
mbjih CTaTH opraHi3aij;iHHHMH ucmpaMH pa MailOyTiiix yHiBepcHTeTiB Ha pinniii 
3eMJli, BHXOBaTH CB01X CTyTCHTiB Ha OCHOBi MOpaJlbHHX nilHIOCTCH, BHpOCTHTH Kyjlb- 
TypHHX npaHiBHHKiB, 30KpeMa npaBHHKiB nna BJiacHo'i nepncaBH. 

YKpaiHCbKHH Bhcokhh IlenaroriHHHH iHCTHTyT iM. M. ,Z],paroMaHOBa b opram- 
3apiHHOMy nnaHi CKJianaBca 3 Tpbox 6a30BHX (JjaKynbTeTiB - icTopHKO-(])moJioriH- 
Horo, npHpoTHHHO-MaTeMaTHHHoro, My3HHHO-neaaroriHHoro; hbox nonipmx ycTa- 
hob -MaTypajibHHX KypciB (jt.ih oci6, mo He boh oh inn no«y mciithmh npo saKi iiHcny 
cepenmo ocBiTy) Ta PccjiopMOBaiioT riMHa3ii'; 6i6nioTeKH; KanucaapiT; BHnaBnunTBa 
«Cian». BHKJianaHbKHH KOJieKTHB y CKJiani 92 oci6 6yB noniaeHHH Ha uiTaTHHil Ta 
no3auiTaTHHH ncpcoiian, a cnyxani iHCTHTyTy rypryBannca HaBKono hbox iHCTHTyT- 
cbKHX rpoMan [12, c. 12]; roTyBaB ocBmri Kanpn 3a TaKHMH cnepiajibHOCTaMH: 
yHHTeJib bhuihx nonaTKOBHX uiKin, yHHTenbCbKHX ceMmapiii, hh>khhx KJiaciB riM- 
Ha3iii, muiHX pi3HOCTyneHeBHX uiKrn, a raKO/K ynHTcnb jaranbiioocBirnix rrpenMCTiB 
y ccpcnnix TexmnHHX uiKonax. On nab iHCTHTyT BHnycKaB cnepianicTiB He Jinuie nan 
ncnarorimioi' iipani b ocBiTHix aaKnanax, a il pa anMinicrpaTMBiioT nianiniocni b hhx 
[13, c. 12]. 

Ilin crinoio YKpamcbKoro Bhcokoto I Icnarorimioro IHCTHTyTy iM. TlparoManoisa 
BHHUIJIO HBa TOMH HayKOBHX 36ipHHKiB, UlO BMimyBaJlH H npapi lOpHCTiB, He oco- 
6nMBa yBara BinBonunaca poiBinKaM 3 npaBa, icTopi'i yKpa'mcbKoro ncpvKaBo rBopcn- 
HH [14, c. 12]. 

Lllono nc/iaroriMHo'i nianbuocri ynciiHX b CMii pauii, to Banian h mo, mo IxHi no- 
no Bin i Ta neKiiiiiHi MarepianH Bnpi3HaioTbca thhOokoio ninroTOBKOio, 3MicTOBHicTio, 
nponyMaHic™, nocninoBHicTio po3BHTKy ochobhoi nyMKH; nc, Ocmepcniio, onianae 
naaBiiicTb bhcokhx MKOCTCH b aKancMiniioMy BHKJianaHHi. MaTepiann ncKniil naioib 
3Mory «HaMajiioBaTH nopTpeT» ocooHcnocni kokhoto 3 npoc|)ccopiB, nacKinbKH bohh 
npoHBHJiHCH b HayKOBiil nianiniocni Ta b ocooMCTOMy cTaBJieHHi no CTyneHTiB.IlonpH 
npooncMH, KOTpi cniTKann BHKnananiB Ha nyacnm, bohh 6y.JiH iipocaKiiy ri ryMaHHic- 
Tio, BenHKOK) jhoOob’k) Ta noBaroio no npaBa H monHHH. 

Ilpo(})ecopcbKO-BHKnanaiibKHH CKJian HaBnanbHHX 3aKJianiB BexocnoBanHHHH 
b cepenoBHmi an aynHTopHHX cnyxaniB, Tax i cnyxaniB 3aoHHo'i (])opMH HaBnaHHa 
naMai aBca c[)opMyBaTH ociii nciiy Mononb, 3naTiiy Ha caMOCTiime, opHrmanbHe npa- 
BOBe MHCJieHHa, nieBHX npo^ecioHaniB y rany3i iopHcnpyneHU,ii Ha OCHOBi tjihOokhx 
HayKOBHX 3HaHb. OryneHTaMH, nin KepiBHHpTBOM npo<])ecopiB, aKTHBHO 3niHcmoBa- 
naca 11 ay kob 0 - n 0 cn i n hh n bKa pooo i a b pi3HHX rany3ax npaBa; iiaMaramica noTpHMy- 
Baraca neBHoro OanaHcy Mine rpoMancbKO-noniTHHHHMH ineaMH toto nepiony Ta 
ocoOncTicHHMH nparaeHHaMH. 
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IlpaBHHqa ocBiTa e SaraTorpaHHHM i OaraToacnexTHHM aBHipeM. 3ajieacHO Bia 
Toro, ao axoro npo(})ijiK) ropHaHHHo'i aiajibHOCTi roTyioTbca cJ>axiBui, cxnaaaeTbCfl 
Bianoiiiaiia nporpaMa i'x naBManna, y axiil nopaa 3 c|) y 11 a a m c 11 t an b h h m h waiimiMH, 
HanpHKJiaa, 3 icTopi'i, noniTonorii, coiiionorii, nepeaSanaeTbcn iiaaanmi CTyacHTaM 
Ta cnyxanaM cneuianbHHX 3HaHb 3 ypaxyBaHHUM cneuHijiixH Tie!' c(})epH, ac I'm aoBe- 
acTBCfl npaiuoBaTH. Mac BHMymeHoro nepeoyBaiiiia b eMirpaipi' yxpai'imi HaMaranH- 
cm BHKopMCTaTH 3 naHoinbinoio KopHCTio a™ ce6e Ta MaiiSyTHboro cboci aepixaBH. 
3aBaaHHBM nocTano 3ao6yTH axicHy ocBiTy, rrepeifflflTH aocBia P03 bhhchhx eBpo- 
ncHCbKHX acp'/KaB, mo6 nicna noBcpnciiiia b Yxpa'my BHKopMCTaTH Baacni manna Ta 
HaBHHKH ana po3BHTxy ii npaBa, noaiTHKH, eKOHOMiKH, nayKH, ocbIth [ 5, c. 3], 

Ymobh eMirpapi'i, BnaHB eBponeHCbxoro OToneHHa nopoaacyBanH BnacHy napa- 
aHTMy bhmot ao oco6h npaBHHKa Ta hoto (JiaxoBOi niaroTOBKH. 

2.3. HayKoeo-docjiidmiijbKa dinjibnicmb yKpamcbKux yHenux-eMispanmie y Hexocno- 
eamuni 20-40-xpp. XXcm. 

3naHcnna ncxocnoBaiibKoT chctcmh KoiiCTHTyniHiioi lopucanxniT 20-x pp. nonarae 
He HHiue b TOMy, mo ii HeBia’eMHOio aaHKOio ctbb cnepiaabHHH hobIthIh kohcth- 
TypiHHHH cya, a (JiaKT nepmocTi b hoto 3anpoBaaixeHHi, mo ao3BoaHao y XX ct. 
iMeHyBara eBponencbxy Moacab KoncTHTyniHiioT mcTHuii me h accbKoio. Mccb- 
khh i caoBapbKHH Hapoan nporoaocHaH He3ane>XHicTb i CTBopmiH, HaneBHO, Hafi- 
aeMOKpaTHHHimy Toai y CBrri aepacaBy [3, c. 287]. KoHCTHTypia BexocnoBanHHHH 
1920 p. Mae lanHiiinTHca b icTopi'i cbItoboi k - o ii ct myn iil h o i iopHcanxu;ii me ii ax 
TaxHH 3 ochobhhx 3axoHiB, axHH y OaraTbox CTaarax, nonHHaioHH 3 nepmo'i, nia- 
xpecaioBaB HeoOxiaHicTb cyBopoi BianoBiaHOCTi 3axoHiB Ta iHiunx HopMaTHBHHX 
axTiB xoHCTHTypiHHHM npHnHcaM [3, c. 288]. Y BexocnoBanHHHi, ax i b ABCTpi'i, 
niann neprni b GBponi k o ii ct myn ill ii i cyan XX ct., axi mmon 3 npaBOBoro noaa 
GBponn b cepeaHHi Ta HanpHxmiii 30-x pp. nicaa aHiuaiocy ABCTpi'i Ta po3HneHy- 
BaHHa M^exocaoBaaHHHH 3riaHO 3 MioHxeHCbxoio yroaoio [3, c. 295]. 

11 ay x 0 b 0 - a 0 ca i a n hh b k a aianiniicTb y rany3i npaBa ncpcBa/Xiio inincnioBanaca 
napaaeabHO 3 neaarorinHoio, a nacTXOBO h caMOCTiiiHO. 3 pe3yabTaTaMH HayxoBoi 
aiaabHOCTi 3HaHOMRJiH nmpoxi xoaa nepe3 BHroaomeHHa aonoBiaeM, peiJiepaTiB Ha 
3aciaaHHax tfiaxynbaeTy Ta b HayxoBHX TOBapncTBax, a caMe: YxpaiHCbxoMy npaBHH- 
HOMy TOBapncTBi [15], IcTopHxo-tJimoaoriHHOMy TOBapncTBi [16] b BexocnoBaHHmri, 
b YxpaiHCbxoMy HayxoBOMy iHCTHTyTi b Bepnini Ta BapmaBi, a Taxoac acpc i ynacTb 
npoBiaHHX npotJiecopiB y HayxoBHX 3’i3aax [10]. 3aBaaxn ainnbHOCTi 3a3HaneHHX 
TOBapncTB, Bixe Ha nonaTXOBOMy eTani IxHboro icHyBaHHa eBponeHCbxa rpoMaa- 
cbxicTb OTpHMaaa MoixnHBicTb ai3HaTHca 6inbiue npo npaBO, icTopiio, xyabTypy, 
HayxoBHH Ta tbophhh noTemiian yxpa'mcbxoro Hapoay [16, c. 93]. 

Cepea yxpai'HCbXHX neaaroriB i bhchhx eBponeHCbxoro 3HaneHHa npoijiecop 
CTaHicaaB /]HicTpaHCbXHH 3aiiMaB oaHe 3 HaHnonecHimHX Micpb. Horo HHcneHHi 
npapi 3 icTopi'i Ta Teopii npaBa xopHCTyBannca 3acny>xeHOK) noBaroio cepea iho- 
-• 
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3Cmhhx HayKOBHX xin. Mtokjihbo, xx6h 30BHiniHi o6cTaBHHH yxpai'HCbxoi neaarorin- 
hoi i HayKOBOi aiaabnocai 6ynn xpaipHMH, C. ^HicTpaHCbKHH Mir 6 h niaroTyBara 
ana YxpaiHH noxoniHHa BHCoxoxBani(])ixoBaHHX npaBHHHHX aianiB. TKMByHH b eMi- 
rparpi, BiH, ax CBianaTb a*epena, He noBHOio Mipoio npoaBJiaB CBiil HayxoBHil Ta 
neaaroriaHHH noTeHuian y BiaHOCHO By3bKHX Meacax YBY b Ilpa3i. IIpoTe npapa 
iioro Ta xoner npotJiecopiB 6yna kophchok) i HeopmeHHoio. 

B 1927-1928 h. p. C. /],HicTpaHCbKHH BHKJiaaaB xypc «Teopia npaBmmoro ay- 
MaHHa»; b 1928-1929 h. p. - «rocnoaapcbKe npaBO, icTopia npaBa b GBponi»; 
b 1931-1932 h. p. - «cpijioco(})ia npaBa hoboi ao6n»; b 1932-1933 h. p. - «c[>inoco- 
(j)ia npaBa b CTapoMy Bipi» [10]. 

flo 25-ro lOBineio HayKOBOi aiaJibHOCTi C. ,Z],HicTpaHCbxoro cnnaMH YBY 6 yB 
BnaaHHH «K)BmenHHH 36ipHHK», aKHH ctbb luhhhm BHecxoM y HayKOBy npaBOBy 
niTepaTypy Ta ao cxnaay hkoto yBinumn aocaia'/Kenna Ha npaBOBy TCMaTHxy; 

- P. JIanieHKa «nepeacnaBCbKnn aoroBip 1654 p. mdx YxpaiHoio i papeM Moc- 

KOBCbKHM»; 

- K. JIocbKoro «MaHaaTH pnMCbKnx iMnepaTopiB»; 

- M. JIo3HHCbKoro «OxopoHa HanioHajibHHX MeHinocTen y Mi/KiiapoaniM npaBi»; 

- O. EnxenbMaHa «Pe(})opMa MicpeBoro caMoypaayBaHHa Ha niacTaBi aeMoxpa- 
THHHO-pecny6n i Kancb xo'i acp>x bbiiocth»; 

- B. CTapoconbCbxoro «MeToaonoriHHa npoOneMa b Haypi npo aepacaBy» 
[17, c. 2], 

BonoaHMHp CTapoconbCbKHH - yxpamcbXHil bhciihh, aaBoxaT, cncpiaaica b ra- 
ny3i npaBa Ta copionorii. ByB BiaoMHii y cepeaoBHipi eMirpaHTm ax BHeoxoiHTeni- 
reHraa, xynbTypHa nioaHHa. Y JIbBOBi iioro noBaacanH aiani pi3HHX noniTHHHHX 
noraaaiB i nepexoHaHb, y TOMy HHcni it HanioHajiicTHHHHX noraaaiB [18, c. 300], 
npoTe, Ha ayMxy K). TlpcBiiipbKoro, xpHTHHHe CTaBJieHHa B. CTapoconbCbxoro ao 
oijibiiiOBHiibxoi' BJiaan b Yxpa'im noeanyBanoca 3 neBHHMH imo3iaMH TaiacanicTHH- 
hhm 3axonneHHaM paaaHCbxoio YxpaiHoio [18, c. 298]. 

AaBoxaTCbxa npaxTHxa B. CTapoconbCbxoro Moraa 6 nocnyaiHTH npHxaaaoM 
HacniayBaHHa BHCTyniB Ha cyaoBHX 3aciaaHHax cyaacnuMH cayaciiTaMH lopnanHHHX 
c[)aKyabTci iB; BiTHH3nani bhcth Bia3HBaioTbca npo B. CTapoconbCbxoro ax BnnHBO- 
Boro i CHnbHoro aaBoxaTa, cnpaBaniboro excnepTa cboci cnpaBH. 3oxpeMa, I. Eno- 
BapbXHH BHOxpeMnioe aocxoHani TaxTHHHi npHHOMH y npo^ecmHiil aianbHOCTi 
npaBHHxa, epyanpiio ipoao BiaHOCHH Mine nonbipeio Ta YxpaiHoio, Bia3Hanae iioro 
pHTopHHHe MHCTepTBO. Y npapi «IIpoMOBH yxpaiHCbXHX aaBoxaTiB TanHHHHH Ha 
noniTHHHHX cyaoBHX npopecax nonarxy XX ct.» MicTaTbca BHCTynn B. CTapoconb¬ 
Cbxoro Ha cyaoBHX 3aciaaHHax, xoTpi xapaxTepH3yiOTbca ax lopHannHO rpaMorai Ta 
norinHO noOyaoBam [19; 20]. 

YnacTb B. CTapoconbCbxoro y npopecax Haa nneHaMH YBO-OYH 3acBiaHHnn 
iioro nocniaoBHy, TBepay nimio b HapioHanbHO-aepacaBHHpbXHX nHTaHHax, rnnOoxi 
nepexoHamia, onepTi Ha HayxoBOMy aHani3i napionanbiiHX, copiaabiiHX, noniTHHHHX 
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npo6aeM yKpaincbKoi o cycniabCTBa. FlHTaHHa 3a6e3neneHHa npaB i cboooh hiohhtih 
h rpoMa^aHHHa B. CTapoeoabCbKHH po3raaaae amue hk nacTHHy HauioHaabHoro 
nHTaHHa. BiH BBaacaB, mo HaBrn, umpoice 3a6e3neneHHa CBoOoa aioaHHH He 03Hanae 
BHpimeHHa HauioHajiBHoro nmaHHa [21, c. 10]. B aepacaBHifi apyxapm YBY i Flpa- 
3i 1923-1924 pp. na/ipyKOBano npapio B. Crapocoabcbicoro «l Iapaia b KOHCTHTymi 
BexocJiOBapbKoi Pecny6mKH» [22, c. 58]. 

KpiM yHiBepcHTeTy, iipaBHHHy aiTepaTypy BHaaBaaa Taicoac YEA; npn ocTaHHifi, 
aaa CTBopeHHa Kpamnx yMOB naBHanna cTyaeHTi b, 6yao opraHi30BaHO BnaaBirnac 
TOBapHCTBO.CaMe b ocTaHHbOMy 6yao BHaaHO KHHry B. CTapocoJibCbKoro «,Z],epaca- 
Ba i nomTHHHe npaBO» (B. 1, 1925 p.; B. 2, 1924 p.) [22, c. 57]. 

3aBflaKH npaBOHacTynHHKy YFA - YicpaiHCbicoMy TexHiHHO-rocnoaapcbKOMy 
iHCTHTyTy (YTri) - 6yao is h apyicy b a11o arrorpa^cbici BHKaaaH jieKpifi BMKaaaaa i b 
npaBHHHoro (JiaicyabTeTy YBY Ta b hkh aaani b- 11pa b hhk i b YTI I, y TOMy hhcjh y 1933— 
1934 pp. no6 annaa cbIt npaim B. Crapocoabcbicoro «I IoniTnanc npaBO» [23]. 

Otto EilxeabMaH oorpyinyBaB iacio aepacaBHoi' TTCjaac/Kiiocii YicpaiHH, aKucii- 
TyioHH yBary Ha npmnjHni caM0BH3Ha4eHHa HapoaiB Ta noTpeOi HanoBHeHHa eBpo- 
neHCbKoro iH(})opMau,iHHoro npocTopy BiaoMOCTflMH npo pecypcHHH noTemiiaa 
yKpaiHpiB [24, c. 23]. Yci ocooiicri yMinna i iiaBHHKH bIh nparayB ncpcaaTH cboim 
CT yacnTaM.y HayKOBHX upauax Ta b acKiiiax O. Eli x cab wan noeanyBaB npaBO h npa- 
bobhh nopaaox i3 noHaTTHM aepacaBHo'i Baaam oSrpyHTOByBaB npHHpHn 3B’a3Ky 
aepacaBH i npaBa, panionaabiioro cniBBianomcnna inaHBiayaabnoT, i poMaaancbKoi' 
i nomTHHHOi CBoSoan oco6h b aepacaBi [24, c. 15]. Y 1923 p. cayxaai eK0H0Mi4H0- 
KoonepaTHBHoro (JiaKyabTeTy (Biaainy) YFA cboim kouitom CHCTeMaTH3yBaaH il 
BHjiaim aaa oco6hctoto KopncTyBaHHa icypc aeicLUH npo(])ecopa O. EfixenbMaHa 
«EHpHKaoneaia npaBa» [22, c. 54]. 

BnacHHMH cnaaMH Ha apyKapcbiciil warn mini O. Hiixcabivtan aaa cboi'x CTyacnaiB 
BH^aB y 1927 p. npamo «Ochobh npaBa» Ta b 1928 p. - «IcTopia aepacaBHHX koh- 
CTHTypiH», ocKiabKH npoTaroM 1926-1927 h. p. Ta 1927-1928 h. p. YBY 3 npHHHHH 
6paicy MaiepiaabHHX ([tonaiB He MaB MoacaHBOCTi BiiaaBaaH iopnaH4iiy aiicpaiypy 
npotjiecopiB npaBHH4oro (JiaicyabTeTy, xo4 BiaoMO, mo niaroTOBaeHHX ao apyxy 
aocaiaaceHb 6yao aocTarabo 6araTO [23]. 

Y 1928-1929 h. p. npo(])ecop O. EilxeabMaH BHicaaaaB ancimnamy «YcTpm Ta 
aiaabiiicTb Jlirn Haum»; b 1936-1937 h. p. - «l IoaiTHMiic npaBO i aaraabiia Hayxa 
npaBa»; b 1939-1940 h. p. - «MiacHapoaHe cyaiBHHpTBO» [10]. 

BHaaBHHHe TOBapHCTBO npn YrA HaapyxyBaao y 1925 p. npaui P. JIameHKa 
«IJ,HBmbHe npaBO», y 1926 p. «FlpoMHC40Be npaBO» O. EfixeabMaHa. Y aepacaBHifi 
apyxapm YBY b 1929 p. BHfimaa KHHra A. XicoBaiBa «BnaHBH CTapoaeebKoro npa¬ 
Ba Ha npaBO yicpaiHCbKe aHTOBCbKo'i ao6n XV-XVI ct.». TaM ace y 1930 p. CBi r no- 
6 anna a iipana A. BKOBama «Flpo KonHi cyan Ha YKpa'mi», b 1931 p. - «YKpaiHCbKe 
3BHnacBe npopecyaabHe npaBO», a b 1929 p. - «OKoaHpi (oxpyrH) KonHHX cyaiB 
XVI-XVIII bb. Ha YKpaiHi» (JIbBiB, Tlpyxapna «/liao») [22, c. 58-59; 25, c. 42]. 
-• 
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YTn BHaaiuLioKypcn ncKiiin BHioaaaniis iHCTHTyTy, 30KpeMa A. A kobji iBa «U,n- 
BijibHe npaBO» y 1932-1933 pp., «U,HBuibHnn npoiiec» y 1934 p., «ToproBenbHe 
npaBO» b 1934-1935 pp. [23]. 

Anapin A kobji i b e BiaoMHM yKpai'HCbKHM icTopHKOM npaBa. 3 ornany Ha bhiiic- 
BKa3aHi npani noro Moama Ha3HBaTH cnenianicTOM Taxoac y rany3i 3BnnaeBoro, 
ijHBmbHoro, KapHoro, MopcbKoro npaBa. Y 1923 p. A. ^IkobjiIb OTpHMaB CTaTyc 
eMirpaHTa n ocennBca y Ilpa3i, 3anHaBmn nocaay aopeHTa YBY Y 1928 p. - npo- 
4>ecop YBY, BHKJiaaaB iiHBinbHe npaBO. IIpoTaroM 1935-1945 pp. BHeHnn-npaBHHK 
OHomoBaB Katjieapy iiHBinbHoro npaBa YBY flBini y 1930 i 1944 pp. o6npaBca pen- 
TopoM yHiBepcnTeTy [25, c. 41]. EyB npo(])ecopoM npaBa YKpamcbKoi locnoaapcbKoi 
AKaacMiT y I IoatOpaaax, a y 1939 p. BHKOHyBaB ooob’m3kh anpckaopa YKpaiHCbKo- 
ro HayKOBoro iHCTHTyTy y BapmaBi. 

B 1930-x pp. y Meacax xypcy icTopia Ynpaimi b YBY npo(])ecop A. XKOBniB bh- 
KaaaaB «IcTopiio Koan(])iKapil yKpai'HCbKoro npaBa», a caMe npo kohckc «npaB, no 
KOTopbiM cyanTCM MaaopoccnncKHH Hapoa» (afii roan tin Ha raacaeHb) CTyacnTaivi 
icTopnKO-(])moaori4Horo Biaainy Ta CTyaeHTaM npaBHnnoro Biaainy (JjaxyabTeTy 
npaBa i cycniabHnx HayK. Y 1935 p. BnxnaaaB Kypc «IcTopia aepacaBHoro npaBa 
Ynpamn XVII-XVIII ct.». A. XxoBaiB iipoisoanB 3amnaa Ha npaBiinaoMy b inn ini 
3 aHCiinnam «U,HBmbHe npaBO» i «U,HBmbHHH npopec» [26, c. 364]. BiH niaroTyBaB 
pan rpyHTOBHHX ny6aiKapin Ha pio TeMy, axi Moran 6 CTaTH npeaMeTOM onpeMoro 
aocaiaaceHHa.YBy BnaaBaB «HayKOBnn 36ipHHK»,noTHpn tomh axoro BHHman no 
1945 p. [27, c. 95]; (|)ynKnionyBaaa Ka(])capa icTopi'i yKpai'HCbKoro npaBa, ac npamo- 
Baan A. XrobhIb, P. JIanieHKO, O. ranMamBCbKHH [27, c. 95]. 

PocTHcaaB JIanieHKO - icTopnK yKpamcbKoro npaBa, npocjiccop YBY 3aincinoBai5 
naiany HayxoBy npaino b eMirpapii ncpcBaacno b raay3i icTopi'i yKpai'HCbKoro npaBa 
nHTOBCbKoro nepioay [28, c. 426, 433] (BiaoMi npapi 3 iinBiabHoro, KapHoro npaBa). 

IIoTyraMH aepacaBHo'i apyKapni YBY b 1923 p. y «HayKOBOMy 36ipHHKy YnpaiH- 
cbKoro BiabHoro YHiBepcnTeTy b Ilpa3i» [27, c. 110] naapyKOBano npanio «JIhtob- 
cbKnn CTaTyT, axo naM’aTKa yKpai'HCbKoro npaBa». TaM ace toto ac 1923 p. onySnixo- 
BaHO «JIeKiii'i no icTopi'i yKpai'HCbKoro npaBa. MacTuna nepma: KHaaca ao6a. 1. Jlrre- 
paTypa. II. IlaM’aTHHKH npaBa. III. IcTopia aepacaBHoro npaBa» [23, c. 55] (nacTHHa 
apyra ncKuiii Bnnnina apyxoM y 1924 p.). Y 36ipHHKy «3anncKn YKpai'HCbKoi' I ocno- 
aapcbKo'i AKaaeMi'i» b oaHOMy npnMipHHKy nooaanaa cBiT npapa BMcnoro «YKpaiH- 
cbKnn KapHnn npopec (no Kapmn cnpaBi)». B 1925 p. BnaaBHnne TOBapncTBO npn 
YrA b IIoae6paaax HaapyxyBano aocniaaceHHa p. JIanieHKa Ha TeMy: «U,HBiabHe 
npaBO. BacTHHa nepma. BcTyn. 3araabHa nacTHHa. PineBe npaBO. BnHaTKOBe npaBO» 
[22, c. 55]. Y 1926-1927 pp. y «36ipHHKy npaBHnno'i KOMici'i npn icTopnKO-tJimoao- 
rinmn ceKni'i HayKOBoro TOBapncTBa iM. T. IIIeBneHKa» BnaaHO MOHorpa<])iK) npo- 
c])ccopa «KonHi cyan Ha YKpai'ni: i'x noxoaaccnna, KOMncTcnnia i ycTpin» [27, c. 110]. 

P. JIanieHKO, Syayan Haa3BnnanHnM npo(])ecopoM b YBY, b 1924-1925 h. p. bh- 
xaaaaB aHCiinnaiHy «IcTopia yKpai'HCbKoro npaBa», mo 06’eaHyBaaa aei nacTHHn: 
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icTopia yxpa'mcbxoro nepacaBHoro npaBa JiHTOBCbxo-nonbCbxoi n o6h Ta icTopia 
yxpa'mcbxoro poanmioro i cnanxoBoro npaBa [29, c. 141]. 

Ceprin UlenyxiH - npaBHHK, yncnun Ta ncnaror, i po m an cbko- noniinnnnil nian; 
11ay kob o-,n o cn i a n up b koio npaucio nonaB 3aHMaraea me b CTyaciiTCbKi poKH. Y cbo'ix 
nexpiax 3 icTopii yxpai'HCbxoro npaBa bhctthh ninxpecjHOBaB, mo npaBOBe MHCJieHHa 
3aB>xnn BCTanoBjnoe cnny npaBa i Mopani, peaoiM cbooo.ih i ciipaBcanHBOCTi. IIpH- 
MiTHBi3M MHCJieHHB BCTaiIOB3IO€ 3a HOpMy npHHPHn npaBa CHJ1H «7iy'/KHOI O», He 3Ba>Kae 
Ha bhmoth Mopani, nopo.T/Kyf penoiM HaenjibCTBa. IlpaBOBe MMcnenna b Koopamianii' 
imepeciB i BHpimeHHi nHTaHb moncbXHX B3a€Moiiimiocnn xepyerbca BHMoraMH Mo¬ 
pani, BHyTpiuiHbo'i npaBflH, cnpaBcanuBocri. Y jiexpiax 3 xapHoro npaBa nayKOBCim 
anani jyBaB nHTanna 3arajibH0i, ocoSjihboi (cnemajibHoi) nacTHH xpHMmajibHoro 
npaBa, BBaacaB 3 a aoninbiic bbccth CHCTeMy npaxTHXH xapnoro npaBa. 

Y BiHHinery 1929 p. y «IIpaBni i bojh» bhhuijio nocjrinixeHHa icTopHxa npaBa 
C. IlIenyxiHa Ha TeMy «IcTopnKO-npaBHi nincTaBH YxpaiHCbxo'i ,Z]ep>xaBHOCTH», 
a b 1930 p. b ,H,ep>KaBHiH npyxapm npn YBY - ypnBKH 3 HapnciB «^o BHBneHHa 
PycbKo'i IlpaBaH» [28, c. 462; 22, c. 58]. B 1924-1925 h. p. C. IlIenyxiH nnTaB nex- 
pii' 3 xypcy «EHn;HKJionema npaBa»; b 1931-1932 h. p. - «3 jiohhhh npora npaB 
jnoacbKo'i oco6n» [10]. 

BHCHOBKH 

I Ii.TroTOBKa yKpai'HCbKo'i iviononi y Bnmax MexocnoBaHHunn nacKpi ib 6yna npocax- 
HyTa He nnnie eBponencbKHMH CBiToraanHHMH Ta MeTononoriHHHMH ninxonaMH, 
a n 36epirana nporpecnBHi HaHioHanbHO-nepacaBHHHbxi Tpa^npii. 

BnMymeHa CHTyapia, b axy noTpannnn BHem-npaBHHXH BHBena i'x, Ha Harny 
nyMxy, Ha Taxnfi tco p cth n n 0 -upaxTHH hum piBeHb ninroTOBKH ropnnHHiiHX xanpiis, 
no axoro mh cbonyzmi Jinuie HaOnHixaeMoca. 

U,eH eTan MOJiom> po3raaaana ax THMnacoBHH i HaBiTb He yaBJiana co6i, mo BOHa 
3anHuiHTbca Ha 3axoni nasaB/xnn; roTyBajinca no toto, mo6 «noBepnyTHca aoaoiviy 
He 3 nopoacmMH pyxaMH». 

TaxHM hhhom, cynacHa lopHnHHHa ocBiTa h Hayxa noTpeOye nocxoHajriuiHX, 
rpyHTOBHiumx nocJiinaceHb npaBOBoro nopo6xy BneHHX-npaBHHxiB y eMirpapii; 
CTyncnTaM Ta acnipaHTaM yHiBepcHTeTiB cnia npHHMaTH axTHBHy ynacTb y poooni 
HayxoBHX rypTxiB, Koiic[)cpcTiuiH, ac nonyn m p H3y TOTbca BHcni, BHxnanani, BHXOBamii 
npaBHHHHX ([taxyabTcriB yxpa'mcbXHX bhihhx nixin b GBponi. /loninbiio opraHmo- 
ByBaTH nncxycii 3 npnBony a c p >x a b n 0 - n p a b 0 b h x, ip 0 m an c b ko - n 0 thth hh h x noma/HB, 
KynbrypiiniibKoi' aianbnocai nianiB; cnia axTHBbyBa™ inaHBinyanbiinH nomyx mono 
HayxoBo'i nianbnocTi yxpaiHCbxo'i eMirpapi'i b oxpeMHX rany3ax npaBa. 
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KDpifi /^MHTpOBH'I IlpHTHKa 

Katpe^pa npaaocyMH 

KuiBCbKuu HayioHaAbHuu ymBepcumem 'imchi Tapaca UleBHCHKa 

Kuib, yKpa'ina 


OHAAHH-APEITPAfK: nOHHTTH, 03HAKH 
TA nEPCnEKTHBH BnPOBA/tfKEEIEIfl B yKPAIHI 

AHOTauia. Cmammfi npucemena doaiidotceHmo omauH-apdimpaoKy - uoao nouammio, 03Ha- 
kcim ma nepcneKmueaM enpoeadowennH e ynpami. Onjiaim-apdimpaoK: eu3HanaembCH noeno- 
ifinnuM cnocodoM He3ajieoicHoao, HeynepedDtcenoao ma ecpeKmuenoao eupiiueHHH cnopie, it/o 
eimumwmb 3 doaoeipHux ma nedoaoeipmix eidnocun, uuihxom euKopucmanuH ejieKmponmx 
3aco6ie nepedani ma 36epiaaHHH iiupopMaifii. Memow uoao 3acmocyeanHH eu3HaneH0 lueudne 
ma eKOHOMmue eupimennH cnopy 6e3 epaxyeaunn (popMaJibnux npoijedypnux npaern. Tlpaeoea 
npupoda OHJiaim-apdimpaowy eu3Hauaembcn noxidnow eid npupodu Knacmnoao apdimpaoKy 
(hk i e KJiacuHHOMy apdimpaDtci, e omauH-apdimpaoKi yeaaa npudlwcnibCH 3a6e3neneHHw ne- 
3aJieoicHocmi ma Heymepedotcenocmi oci6, 3ajiynemix do epeayjnoeaHHH cnopie). Odniew 3 ocho- 
emix ocodnueocmeu OHJiauH-apdimpaotcy eu3HaueHa uoao dejiOKajihaifiH. 03Hanena ocodnueicnib 
odyMoenena mpaHCKopdonnow npupodom ejieKinpoHHoi' KOMeptfii. ffoeorn CKJiadno noe ’H3amu 
OHJiaun-apdimpaoK 3 6ydb-smm npaeonopndKOM. OmauH-ap6impaoK He Mootcepo3ajindamucH 
hk neuiye Kidepnpocmopy, ifijiKOM eumuoneHe 3 npaeoeoi ccpepu, i eimaaae eidnoeidnoao npaeo- 
eoao peayjvoeaHHH hk na MiotcnapodnoMy, maK i na HaijionajibHOMy pieni. OKpeMa yeaaa npu- 
duieua po3euniKy Lex electronica - mpaHCHaifionajibHOMy npaey ejieKmpoHHo'i mopaiejii, cuc- 
meMi HopM MioKHapodno-npaeoeoao xapamnepy, HKi peayjuoiomb eidnocumi, nidcmaeoio eu- 
HUKneHHH hkux e mpaHCHaifionaJibHi npaeoHUHU e eneKinponnoMy cepedoeuufi. Bu3HaneHO 
nepeeaau ma nedojiim 3acmocyeaHHH omauH-apdimpaoKy. 

Kjno'ioiii cJioBa: aubTcpiiaTHBiic ru-ipiiiicniiH cnopiB, lex electronica, flenoKajimuja, eneKT- 
pOHHa KOMCpilia. 


lOpafi /ElHTpHCBHM ripiITblKa 

Katpe/ipa npaaocyAun 

Kucbckuu HayuoHaAbHbiu yHUBepcumem umchu Tapaca UIcbhchko 

Kucb, ynpauHa 


OHAAHH-APEHTPAfK: nOHHTHE, FIPH3HAKH 
H nEPCnEKTHBEI BHE4PEHHH B yKPAHHE 

AHHOTauaa. CmambH nocemueita uccjiedoeamno oHJiaim-apdumpaoKa — eao nounmuio, npu- 
3namM u nepcneKmueaM enedpenun e Yupaune. OmauH-apdumpaDK onpedememcH nomo- 
yennuM cnocodoM He3aeucuMoao, nenpede3Hmoao u 3<jnpeKinueHoao peiuemin cnopoe, eo3Hu- 
mwufux U3 doaoeopHbix u nedoaoeopHbix onmoiueHuu, nymexi ucnojib3oeamiH sneKmpoHHbix 
cpedcme nepedanu u xpanenun UH<popMat(UU. IJejibK) eao npuMenenuH onpedeneno dbicmpoe 
u OKonoMUHHoepeuienue cnopa de3ynema (popMamnux npoifedypnbix npaern. Tlpaeoean npu¬ 
poda omauH-apdumpaoKa onpedeJiHemcn npoiaeoduou om npupodbi KjiaccunecKoao apdumpa- 
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OKa (xax u e xjiaccunecxoM apOumpaotee, e OHJiaiw-apdwnpawce enuManue ydejieuo odecnene- 
miw He3aeucuMOcmu u Henpede3Hmocmu Jiuij, npueaenenubix x ypezymipoeanum cnopoe). 
Odnou U3 ocHoeHbix ocodeHHocmeii OHJiaiiH-apdumpawca onpedeneua ezo dejioxajiusaifun. 
flaHHQH oco6eHHOcnib o6ycjioenena mpaHceparnmnou npupodou 3JiexmpoHHOu xoMMepifUU. 
ffoeojibno cjiookho C6H3amb omauH-apOumpaDK c xoaxpemnubiM npaeonopndxoM. Owiam- 
ap6umpaoK He MODtcem paccMampueanibCH mm mjienue KudepnpocmpaHcmea, nojmocmbw 
ucKjuoueHHoe U3 npaeoeou ctftepbi, u mpedyem coomeemcmeymqeeo npaeoeoeo pezyrntpoeamm 
KaK na MeowdynapodnoM, mam u Ha HaipionajibHOM ypoene. Omdejibnoe enuManue ydeneno 
pa36umwo lex electronica - mpaHCHaifuoHanbHOMy npaey 3neKmpoHHoii mopzoenu, cucmeMe 
HopM MeotcdyHapodno-npaeoeozo xapaxmepa, pezynupyrnijux omnoiueHm, ocnoeamieM 603- 
HUKHoeemm xomopux HennwmcH ?npaHCHaifuoHanbHbie cdenxii e onexinponnou cpede. Onpede- 
nenu npeiMiyufecmea u Hedocmamxu npuMenenufi owiauH-apdwnpaoica. 

Kjiio'ieBbie cjioBa: aubTepiiaTHBiioc pememie cnopoB, lex electronica, /iciioKaiiH'janHfl, 3JieK- 

TpOHHan KOMMCpiIHH. 


Yuriy D. Prytyka 

Department of Justice 
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ONLINE-ARBITRATION: THE CONCEPT, SIGNS 
AND PERSPECTIVES OF IMPLEMENTATION IN UKRAINE 

Abstract. The paper analyses the issue of Online arbitration, including its concept, indications 
and prospects for implementing under the legislation of Ukraine. Online arbitration is defined 
as a high-grade independent, impartial and efficient mean of resolving disputes posed by treaty 
and non-treaty relations through the use of the digital transmission and preservation data me¬ 
thods. The aim of its application is defined as rapid and cost-effective resolution of a dispute 
without necessity of compliance with procedural rules pro forma. The legal nature of Online 
arbitration is identified as a derivative from the legal nature of classic arbitration (as with the 
classic arbitration, attention is being given tothe provision of independence and impartiality of 
persons involved in dispute resolution). Delocalization of Online arbitration is considered as 
one of its key features. The specified feature resulted from the e-commerce cross-border nature. 
It is difficult enough to link Online arbitration and any national law. Online arbitration cannot 
be considered as a cyberspace phenomenon which is excluded from the legal scope and there 
is a need for its legal settlement under both international and national levels. Special attention 
is given to the development of Lex electronica - transnational e-commerce law which is an in¬ 
ternational system of rules to regulate relations in transnational deals in an electronic environ¬ 
ment. Advantages and weaknesses of Online arbitration are defined. 

Key words: Alternative Dispute Resolution, lex electronica, delocalization, e-commerce. 

INTRODUCTION 

Speedy development of e-commerce and corresponding transformation of business 
turnover caused new category of economic disputes origination, settlement of which 
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requires not only the possession of relevant technical knowledge, but also their expe¬ 
ditious consideration [1], International commercial relations in information sphere 
are considerably complicated by the provisions of the national legislation, inconsis¬ 
tency of conflicting regulations and unavailability of the established practice of dis¬ 
putes resolution [2], In order to provide efficient resolution of the relevant category 
of disputes, intranetwork (''online") arbitrations have appeared, aimed to resolve 
disputes in e-commerce much more efficiently than using other forms of dispute 
resolution [3, 4], "Online arbitration" term is featured with a number of meanings, 
however the most often it is to refer to arbitral proceedings being conducted using 
remote communication technologies between the parties in the process [5], 

The main idea of online arbitration use is that the party to the dispute could do 
everything necessary to obtain a final arbitration award, without leaving the room: 

- filing a statement of claim and providing evidence on the case is carried out 
electronically; 

- entry for a claim obtaining with all annexes is done electronically; 

- a case is considered by a sole arbitrator appointed by the relevant arbitral in¬ 
stitution, only on the basis of documents and explanations provided by the parties, 
without holding hearings; 

- submitted arbitral award is sent to the party electronically, certified by elec¬ 
tronic digital signature of the arbitrator and arbitration institution (on a later time the 
party may also receive a paper copy of the arbitration award). 

If the necessity to hold hearing arises during dispute consideration, it is essential 
that referee does so by video or audio conferencing (through Skype, etc.). After com¬ 
ing to conclusion that the circumstances of the case require more detailed conside¬ 
ration, including holding hearing with the participation of the parties, arbitrator would 
have the possibility, at his / her own discretion, to decide on the continuation of 
consideration in compliance with the UNCITRAL Rules of Arbitration regulations. 

In disputes settlements conducted under the auspices of the leading world arbitral 
bodies, modem technologies providing for remote communication are used rather 
extensively [6]. In particular, correspondence between the participants of the process 
is carried out by e-mail, procedural documents and proofs are submitted in elec¬ 
tronic form, organizational meetings and questioning of witnesses are conducted 
using telephone or Skype-conferences. Online arbitration is a fully-featured way of 
independent, impartial and effective resolution of disputes arising from contractual 
and non-contractual relationships through the use of electronic means of data transfer 
and storage [7]. The purpose of its application is a quick and saving dispute settlement 
without taking into account formal procedural rules. 

MATERIALS AND METHODS 

The major object of study in the article research is online arbitration. This is not 
software that formulates decisions, but virtual shell, actions within which are done 
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by people. Thus, this is the process of dispute resolution by arbitrators and the subse¬ 
quent decision taken by the court of arbitration, binding on the parties, using sophis¬ 
ticated methods of data transfer and storage [8, p. 149]. The legal nature of online 
arbitration is a derivative from the nature of classical arbitration. In particular, same 
with classical arbitration, online arbitration focuses on ensuring the independence 
and impartiality of individuals involved in the settlement of disputes 1 . 

The paper studies global experience in resolving disputes through online arbitra¬ 
tion and considers the prospects for this method implementation in Ukraine. Theo¬ 
retical basis of the research are the works of leading foreign and national scholars on 
the outlines topics, along with normative legal documents regulating online arbitration 
procedure. 

The paper establishes specific features of arbitration cases consideration in online 
mode, in particular, such its important feature as delocalization. This feature is con¬ 
ditioned by the trans-boundary nature of e-commerce. It is quite difficult to link 
online arbitration with any system of justice. Accordingly, there is a necessity to 
develop approaches to online arbitration place determination. 

International experience in online arbitration introduction has become key source 
of information. Certain information platforms has been investigated, such as NetCase 
and RLL. Using the method of analysis, Major advantages and disadvantages of these 
systems have been established using analysis technique, forecasting method has al¬ 
lowed to outline the existing and potential issued which may arise during their ap¬ 
plication. 

RESULTS AND DISCUSSION 

A number of entities working in alternative dispute resolution field have taken steps 
to develop online arbitration projects. In particular, in 2004 the International Court 
of Arbitration affiliated with ICC introduced new information technology tool called 
NetCase. NetCase is a platform that allows parties and arbitrators to take advantage 
of privacy and provides for secure communications with the other trial participants 
through the Internet. 

NetCase expedites communications between the parties and arbitrators, provides 
for instant and round-the-clock access to information and data exchange in secure 
environment, provides access to documents during the sitting, and eliminates the 
necessity to have dozens of paper documents. This does not preclude documents 
transfer in the usual way and does not provides for case trial exclusively in online 
mode or refusal to hold hearings in traditional way. This platform is just an option 
accessible to users and providing fast and convenient work with documents. Its be¬ 
nefits include speed and safety. 

1 Online-arbitration has features of so called documents-only arbitration , in the process of 
which writtem evidences only are subject to consideration. 


189 





BicHHK HauioHaAbHoi' ai.a,If mII npaeoeux HayK Wpa'i'mi Tom 25, JV° 3, 2018 


We cannot consider online arbitration cyberspace phenomenon, completely out 
of the legal area, and it requires appropriate legal regulation both at the international 
and national levels. The place of arbitration is of fundamental importance to selection 
the law to be applied, to appeal the final arbitration award, to recognize and enforce 
it. In the absence of the consent of the parties, the legal place of online arbitration is 
considered to be the server location place, or the place where the arbitrator sits at the 
time of electronic communications sending and receiving. 

Proposals are expressed to grant arbitrator the right to establish the appropriate 
place and to indicate this in the arbitral award in the absence of the consent between 
the parties on the place of online arbitration. Complete delocalisation of online arbi¬ 
tration quites often becomes the basis for conclusions of its exclusively international 
character. Usually online arbitration is seen as a supranational phenomenon, since 
the cyberspace physically covers all states. At the same time, specific technical fea¬ 
tures, do not change the nature of the relations that arise. It is believed that online 
arbitration between the parties operating in the same country should be considered 
as internal arbitration, and if the parties are acting in different jurisdictions, arbitration 
can be considered international. 

The position based on which online arbitration between the parties located in the 
same country should be considered as internal arbitration seems to be justified. If 
the parties are in different jurisdictions, arbitration may be considered international. 
Rapid development has conditioned formalization of the basic principles of online 
dispute resolution at the legislative level in the US and the EU. Thus, in the USA, 
in 2001 has been adopted Uniformed Mediation Act [9], which combined 2,500 
various laws regulating mediation procedures in different states. In the European 
Union, online arbitration application possibility has been originally intended to be 
"soft law" - in the Green Book [10] and in the European Commission’s recommen¬ 
dations [11]. 

Nowadays, an alternative online disputes resolution has been reflected at com¬ 
munitarian law level of the European Union. In particular, 2013/11/EC Directive on 
alternative dispute resolution in the field of consumer rights protection [12] and 
No 524/2013 Regulation (EU) [13] are the main regulatory framework for online 
arbitration activities in the European 1 . No 524/2013 Regulation provides for RLL- 
platform 2 creation (fr. "Reglement en ligne des litiges”). RLL platform is Internet site 
providing for consumer and business entity possibility to solve the disputed arise in 
e-commerce sphere. This platform contains information related to pre-trial settlement 
of disputes in e-commerce sphere. Thus consumers can fill-in electronic form and 


1 2013/11/CC Directive defines "transboarder dispute" concept as any dispute arising from 
the purchase and sale contract or service provision agreement the participant of which is con¬ 
sumer-resident of another EU member state than member state of the seller (service supplier). 

2 ODR abbreviation ("Online Dispute Resolution " is used in the English version. 
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attach all necessary documents to it. Such claims are transferred to the person em¬ 
powered to settle the dispute 1 . 

The platform started to function in February 2016. In accordance with the gen¬ 
eral rules dispute examination procedure cannot last over 120 days, however in 85 % 
of cases the dipute is resolved within 30 days period [14], 

Four types of RLL (ODR) systems are allocated in science: 

- online settlement - expert systems for automatic settlement of financial claims; 

- online arbitration - sites for disputes settlement by qualified arbitrators; 

- consumer claims on-line resolution, using e-mail to process certain types of 
consumer claims; 

- online mediation [15, p. 262]. 

Legislative nature of online arbitration does not prevent arbitrators from taking 
into consideration not only the requirements of the law to be applied, but also to use 
principle of justice while taking the decisions. For online arbitration as a tool for 
commercial disputes resolving, the amiable compositeur concept, which focuses on 
finding a balance between law and justice, seems to be more efficient 2 . 

lex electronica development has made significant impact on international com¬ 
mercial arbitration improvement in the field of its electronic forms application [16]. 

Lex electronica is the transnational law of e-commerce, system of the norms of 
international-legal nature regulating relations the basis for which are transnational 
transactions in electronic environment. Lex electronica arose in the result of the at¬ 
tempt to harmonize lex mercatoria 3 norms [17]. Lex electronica concept authors are 
considered to be Karim Benvekhlef and Fabien Zhelinaze. Major provision of lex 
electronica concept is the necessity of self-regulation of the relationships of com¬ 
mercial character arising in Internet which allows their participants independently 
decide upon the law subject to exercising. 

Lex electronica sources are as follows: 

- basic principles of lex mercatoria', 

- international acts (for example, UNICITRAL Model Law on Electronic Com¬ 
merce [18], UNICITRAL Model Law on Electronic Signature [19] etc.); 

- national and transnational laws; 

- current commercial practices in e-commerce field; 

- model contracts and agreements; 

- disputes resolution practice. 

1 Claim can be submitted through the following link: https://ec.europa.eu/consumers/odr/ 
main/index. cfm?event=main. home. show&lng=FR. 

2 Arbitrators in online-arbitration may act in the capacity of "amicable intermediaries" 
under condition that the parties by their agreement have directly granted them such authorities 
and it is allowed by the law of the conntry established by consent as arbitration place [8, 
p. 152-153], 

3 The results of lex mercatoria "author’s" norms adjustment is emerging of lex petrolea (oil 
transactions law), lex constructionis (construction law), lex maritime (marine law) and other 
special legal entities [17]. 
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The advantages of lex electronica application in e-commerce field are as follows: 

- possibility not to apply conflict of law rules; 

- possibility not to apply national rules of substantive law; 

- arbitrary dispute resolution cost optimization [20]. 

For the time being, online arbitration decisions relevance to the requirements of 
international public order are continued to be researched in the framework of doctrine, 
the doctrine raises the issue of lex electronica ’s expediency and ability to regulate 
disputes consideration in online mode. Popularity of online arbitration is determined 
by the key characteristics of the Internet, more precisely: low barrier to any persons/ 
entities entry to the legal relationship in the network and the transboundary nature of 
e-commerce. Accordingly, legal relations can be entered by the participants who 
under normal conditions (in the case of transactions outside the Internet) would have 
to fulfill certain formal requirements for this and would have certain jurisdictional 
restrictions for such transactions. 

However, arbitration transfer to online mode may also create certain issues, in¬ 
cluding security, admissibility of evidence, etc. Strong majority of online arbitration 
issues are related to the trans-border nature of disputes being considered [21]. Until 
the moment of unified rules exteriorization at the international level, arbitration in¬ 
stitutions are forced to resolve a number of issues independently, depending on the 
actual circumstances of the case. For example, will the arbitrator in the case between 
the parties from Italy and Singapore be entitled to "sign" an arbitration award elec¬ 
tronically (if so, which standard of electronic signature may apply)? 

To resolve disputes using online systems, the parties need to support their claims 
with evidence. To provide evidence, they must first be prepared, which requires ap¬ 
propriate temporal costs. As a result, the parties to the dispute can avoid filing of 
lawsuits, which are not supported by solid evidence base. In addition, online arbitra¬ 
tion features "fastness effect". The parties to the dispute are aware that in the event 
of online arbitration initiation they will be obliged to provide relevant procedural 
documents - a statement of claim or an appeal, supported by evidence, within a few 
weeks. Accordingly, parties’ response time to initiated process is reduced notably. 

Among the pending issues of online arbitration, one can also distinguish the issue 
of recognition of an arbitration agreement concluded in electronic form; provision 
authenticity of the evidence used in online arbitration and confidentiality of informa¬ 
tion transmitted through the Internet and used in online arbitration. In addition, online 
arbitration, unlike traditional alternative solutions to legal conflicts, cannot be carried 
out on a one-time (ad hoc) basis, without an administrator, with the participation of 
only the parties to the dispute and a neutral arbitrator. Any online disputes settlement 
requires an intermediary with processing datum surface. 

CONCLUSION 

There are not any significant obstacles to using online arbitration - this requires sol¬ 
ving the practical issues of identifying the parties to electronic communications and 
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their representatives, as well as electronic exchange systems creating. Modem in¬ 
formation technology utilization within specific arbitration examination framework 
creates a number of undoubted advantages: convenience, consideration content qual¬ 
ity enhancement and costs reduction. However, arbitration transfer to online mode 
may also create certain problems, including security, admissibility of evidence, etc. 
Preemptive majority of online arbitration issues are resulting from trans-border na¬ 
ture of the disputes that are being considered 

Thus, it can be said that online arbitration is not conciliation procedure, but full- 
featured independent, impartial and effective resolution of disputes arising from 
contractual and non-contractual relationships through the use of electronic data 
transmission and storage means. The current Ukrainian legislation does not allow to 
use the alternative ways of disputes resolution in e-commerce field. For the most part, 
these restrictions are related to current wording of the paragraph 14 part 1 of Art. 6 
of the Law of Ukraine "On Arbitration Courts" dated May 11, 2004, in compliance 
with which arbitration courts, in the manner provided for by this Law, may consider 
any cases arising out of civil and commercial relationships, except but cases in dis¬ 
putes connected with consumer rights protection, including bank (credit union) ser¬ 
vices consumers. At the same time, global practice goes different way and has sig¬ 
nificant experince in the issues of online arbitration activity, which are objectified 
both in the legislation of individual states, and at international treaties’s level. 

Considering the fact that alternative dispute resolution methods should ensure 
proportionate costs, easier access and dispute resolution efficiency, online arbitration 
use is rather promising. In this context, online arbitration can be defined as a univer¬ 
sal mechanism available to a wide range of individuals/entities, regardless of their 
legal status and jurisdiction. 
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B’siMCCAaiS CTaHicAaBOBHH IloAiTaHCbKHH 


Kaipenpa meopi'i Aepxaeu i npaea 
Hau,ioHaAbHuu topuAUHHUu ymeepcumem imchi Rpocnaea Mynpozo 

XapKie, yupaihia 
B'iaaui KoopAunayii npaBOBUx abcaiaacchb 
H ayioHaAbHa aKCLA^MiH npasosux HayK y+paiHU 

XapmB, yKpaina 


3MICT EAEKTPOHHOrO yPH^yBAHHH 

AHOTaiiin. Cmammn nanpaeneHa na docnidmceum 3Micmy ma idei' enexmpoHHozo ypndyeaHHH. 
npoananhoeaHo naudinbiu 3azanbni 03 hoku ma xmonoei 3aedaHnn eneKinpoHnozo ypndyeaHHH 
i3 epaxyeaHHHM nonamKoeozo cmany npodneMHOi cumyaifii y daniu ctftepi i 3annaHoeanozo 
ximfeeozo pe3yjibmamy. /Jocnidmceno, oxapaxmepu3oeano ma nadano eiananeHnn nonnmb 
(pyHKifiii, npuHifunie ma npedxiema enexmpoHHozo ypndyeaHHH. BcmanoeneHo ma eudineno 
cy6 ’cum ma 06 ’exm enexmpoHHozo ypndyeaHHH, iyo e odniew 3 nepedyMoe nodanbiuozo po3eu- 
nmy i nideuiifeHnn etpexuiuenocmi dinjibnocmi ejieKtnpoHHOZO ypndyeaHHH e opzanax enadu. 
3po6jieHo eucHoeoK iipo me, u (0 3anpoeadDtceHHn cucmeMU enexmpoHHozo ypndyeaHHH He 06 - 
MeoKy’embcn minbKU aemoMamu3atfiero ynpaeniHCbRux npoifedyp na ocnoei komh ’lomepnux ma 
menexoMynixaniimux mexnonoziu, ane u dae Momcnueicnib, 3eepmammicb do odnozo depowae- 
hozo opzany 3a ompuMaHHHM nocnyz, ompimyeamu ix eidycix imuux 63aeM03e ’n3anux opzanie 
enadu. 

Kjno'ioiii cjioBa: eacKTpoime ypsT/iynainisr, /icpvKarsa. i[HBijii3ai[isi, i 11 (|) o p m a n i il i r o - ko m y iri k a - 
iimm TexHonorii', npwinnnn, /icMOKpaiiM. iHTepHeT. 


BaqeCAaB t TaiIHCAaBOBII l I OoAHTaHCKHH 

KatpeApa meopuu zocyAapcmea u npaea 
HayuoHaAbHbiu topuAunecKuu ynueepcumem umchu Rpocnaea Mynpozo 

XapbKOB, y<pauHa 
OmAeA KoopAUHayuu npaeoebix uccACAoeaHuu 
HayuonaAbHax aKaACMUH npaeoebix HayK yKpauHbi, 

XapbKOB, y+pauHa 

C04EP7KAHHE 3AEKTPOHHOrO ynPABAEHHH 

AnnoranHsi. Cmambn itanpaeneita na uccnedoeamie codepotcaHun u udeu 3JiexmpoHHOZO 
ynpaenenun. I7poaHanu3upoeaHbi naudonee odiu,ue npu3Ham u xnwneebie 3adanu snexmpon- 
hozo ynpaenemm c ynemoM ucxodnozo cocmonmtn npodneMHOu cumyatjuu e dannou c<pepe 
u 3annamtpoeaHHOzo xonewozo pe3yjibmama. ffano onpedenenue noHnmunM tftyHxifuu, npun- 
ifunoe u npedMema snexmpoHnozo ynpaenenun. ycmanoeneno u eudeneno cydbexm u odbexm 
snexmpoHnozo ynpaenenun, mno nennemcn odnou U3 npednocunox danbneuuiezo pa3eumun 
u noebiiuenun stptpexmuenocmu denmenbHoemu snexmponnozo npaeumenbcmea e opzanax 
enacmu. Cdenan ebieod o moM, mno eeedenue cucmentbi snexmpoHHOZO ynpaenemm He ozpa- 
Hunueaemcn monbxo aemojuammaijueu ynpaenennecxux npoifedyp Ha ocnoee xoMiibiomepHux 
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u mejieKOMMyHUKcnfiioHHbix mexuojioauu, ho u daem eomooKHoemb, odpaiqaHCb k odnoMy ao- 
cydapcmeeHHOMy opaany 3a nojiynenueM ycjiya, nonynamb ux om ecex 63auMoc6H3anHbix opaa- 
Hoe ejiacmu. 

K.iio'ieBhie CJiosa: aneicrpoHHoe ynpaBjieHne, rocynapcTBO, LtHBHJiH3auna, Hiu|)opMannoiino- 
KOMMyHHKauHOHHtie TexHonorHH, npHHUHiiBi, pcvfOKpaTHH, HHTepHex 

Viacheslav S. Politanskyi 

Department of State and Law Theory 
Yaroslav Mudryi National Law University 
Kharkiv, Ukraine 
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CONTENTS OF ELECTRONIC GOVERNANCE 

Abstract. The article is aimed at the study of the content and ideas of e-government. The most 
general features, key tasks of e-government are analyzed, taking into account the initial state of 
the existing problem situation in this area and the plannedfinal result. The definition of concepts 
offunctions, principles and subject of electronic governance has been characterized and pro¬ 
vided. The subject and object of e-governance is established and allocated, which is one of the 
prerequisites for the further development and increase of the effectiveness of e-government 
activity in the authorities. It is concluded that establishment of an e-government system is not 
limited to automating management procedures based on computer and telecommunication 
technologies, but also enables one state authority to receive services by obtaining it from all 
other interconnected authorities. 

Keywords: electronic government, state, civilization, information and communication tech¬ 
nologies, principles, democracy, the Internet. 

INTRODUCTION 

At the present stage of mankind development, under the influence of international 
tendencies of information society, e-govemment system introduction and improve¬ 
ment in the state bodies with its gradual approach to European models, norms and 
standards is one of the most pending issues. At the same time, it is quite obvious that 
it is impossible to reach an advanced level of effective e-government without the 
prior explicit exploration and understanding of the features, tasks, functions, prin¬ 
ciples, subjects, objects and subject matter of e-govemment. In addition, domestic 
science has not paid sufficient attention to the issues of research and definition of the 
concept of functions, principles and subject matter of e-government. 

Fundamental reason for e-govemment introduction is broad IT-penetration into 
all processes in the routine activities of ministries, departments, self-government 
executive bodies, both internal and external. At these particular circumstances real 
opportunity to ensure informational and functional interaction of the government with 
each citizen, each management entity arises [1, p. 35]. 
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E-govemment cannot be considered separated from information and communica¬ 
tion technologies development, in particular Internet, which at its initial stage has 
been just set of networks used for communication capabilities research. However, 
Internet quite quickly has become not only available global means for information 
exchange, but also a promising tool to reserach social phenomena and a convenient 
environment for informational and social services generation [2, p. 8]. As it was 
stated in this regard by P. S. Klymushin, e-government ensures public management 
development bottom-up as a permanent cognitive search for alternatives: from refle¬ 
xive civil society and civil partnership to network public management [3, p. 82]. 

E-govemment concept doctrine study by domestic and foreign scientists, as well 
as author’s approach provided to define the concept, will allow for e-govemment 
meaning and structure re-thinking. It is e-govemment concept definition that reflects 
all its fundamental elements and increases interest to theoretical comprehension of 
this type of power exercising. 

E-govemment content and ideas research in international practice as well as in 
Ukraine, along with innovation-legal views and proposals development, is not easy, 
which explains incomplete scientific picture of the issue. Specific feature of the mat¬ 
ter have been investigated by the following foreign and national scientists: V. S. Av¬ 
donin, O. A. Baranov, M S. Vershinin, M. S. Demkova, S. V. Dzyuba, V. Iezhuninov, 
A. V. Iefanov, I. B. Zhyliaiev, V. G. Ivanov, Ie. L. Klepets, I. V. Klymenko, P. S. Kli- 
mushyn, M. G. Liubarskyi, M. N. Marchenko, V. P. Novosad, O. V. Petryshyna, 
S. P. Pogrebniak, S. K. Polumiyenko, T. V. Popova, I. A. Ruban, R. G. Seliverstov, 
A. I. Semenchenko, Iu. I. Tsekov, S. A. Chukut, V. Iu. Shepit’ko, R. V. Iurynets and 
others. 

The purpose of the paper is to study the content and ideas of e-govemment based 
on research and generalization of the array of studies done by the leading foreign and 
national scientists and researchers, as well as to formulate the author’s approach to 
the definition of e-government functions, principles and subject matter concepts. 

1. MATERIALS AND METHODS 

General scientific and specific for legal science methods and techniques of scien¬ 
tific cognition have been used in this study in order to achieve the stated goals and 
objective,. It has allowed us to analyze all issues related e-govemment content very 
carefully. 

Thus, dialectical method has allowed to characterize and explore e-govemment 
content and ideas, which provides for people’ awareness of the new opportunities to 
influence on political and economic life of the country, for their political activity 
growth, for their awareness of the possibility to make effect on state power through 
politically oriented web-sites and portals. 

We’ve used comparative legal method to study and compare foreign experience 
and the array of data received by leading foreign and domestic scientists. The syn- 
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thesis method has assisted in establishing the fact that e-government, like all social 
and legal processes and phenomena, is based on a number of general and special 
principles that ground e-govemment formation and functioning objectivity in the 
public authorities taking into account foreground needs of citizens and global deve¬ 
lopment of information society. 

Generalization method has proved the fact that e-goverment system introduction 
is not limited by management procedures automation based on computer and telecom¬ 
munication technologies, but also makes it possible to receive services from all in¬ 
terconnected authorities by appealing to single public authority. 

2. RESULTS AND DISCUSSION 

2.1. E-government attributes 

According to A. I. Semenchenko, the attributes of e-government are as follows: 

- purposeful coordinated activity of all public authorities and local self-govern¬ 
ment bodies, society, citizen and individual, business; 

- state policy of e-govemment introduction formation and implementation as an 
integral part of the state policy of sustainable development of Ukraine; 

- public administration principles, public authorities and local self-government 
bodies structure and functions along with their interaction with each other modifica¬ 
tion by society, citizens and business; 

- administrative processes information technologies development efficiency 
improvement at the state authorities and local self-government bodies; 

- e-government information infrastructure creation; 

- public officers, individuals, business training provision to master information- 
communication technologies, e-government technology utilization; 

- e-government development and its capabilities utilization incentive system 
creation [4, p. 3-5]. 

P. S. Klimushkin [4] brings focus on the key attributes of e-govemment. He argues 
that although there are different interpretations of this term, e-government concpt in 
the global practice is based on the following: 

- focus on the needs of citizens; 

- economic efficiency; 

- openness for public control and initiative. 

We consider it appropriate to agree with this position of the scientist. The author 
also emphasizes that e-govemment is the form of state management organization 
featured with an active interaction of between public authorities and local self-go¬ 
vernments in between along with society, individual and citizen, business through 
information and communication technologies. One more feature of e-government is 
the transparency of the state apparatus activities, since such a form reduces (if not 
eliminates) the "dependence of an individual from self-will of public official", and 
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therefore prevents corruption. E-govemment is the tool of society democratization, 
an integral part of information society functioning [5, p. 26]. 

E-govemment attributes are given to the fullest extent by well-known domestic 
researcher and scientist V. V. Marchenko In particular, he highlights the following 
features: 

- maximum use of modem information and communication technologies, auto¬ 
mated hardware and innovative software products in the management and regulatory 
activity of the executive authorities; 

- electronic document flow and electronic document management, electronic 
reporting, etc.; 

- interaction between all participants of e-governance, partnership relations 
formation based on interagency interaction; 

- electronic systems integration, administrative services integration; 

- commitment to create single integrated government portal (the one operating 
omnidirectionally); 

- dependence on the legislative regulation, available financial, personnel, orga¬ 
nizational, methodological and informational-technical support; 

- openness, transparency, accessibility of public information, depersonalization, 
wide coverage of electronic systems users; 

- remote and interactive (in real time mode, on-line) management form; 

- support services to citizens, orientation towards their demands and requests; 

- public control, public involvement into management and state decision-making; 

- dual nature of e-government: brings both positive effects and generates a num¬ 
ber of issues need to be solved [6, p. 66-79]. 

2.2. E-government objectives study and formulation 

Studying certain aspects of e-govemment content, it is reasonable to start with ob¬ 
jectives as one of the most important component of e-govemment. While formula¬ 
ting the objective it is necessary to ground on the fact that it is the goal and the final 
result of e-govemment, herewith it should be realistic, that is, take into account the 
initial state of a given questionable matter in the area and the intended final result. 

Exemplarily, the concept of e-government development in Ukraine defines the 
following objectives to ensure e-govemment development in Ukraine: 

- citizens’ rights for access to the state information protection ensuring; 

- citizens involvement into state affairs management [7]; 

- state management techniques improvement; 

- management decisions quality upgrade; 

- "information inequality" overriding, in particular through special centers 
(points) establishment, service centers (call centers), web portals for information 
services provision; 

-• 
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- arrangement of services provision to the citizens and business entities in elec¬ 
tronic form using Internet and other means, primarily on "single window" basis; 

- providing citizens with opportunity to study throughout whole their lives; 

- depersonalization of administrative services provisions in order to reduce cor¬ 
ruption level in public authorities; 

- information interaction organization between public authorities and local self- 
government bodies on electronic document circulation basis using digital signature; 

- ensuring electronic documents transfer and long-term storage in the state ar¬ 
chives, museums, libraries, maintaining them in an up-to-date state and providing 
access to them [8]. 

In its turn, Agency in e-government of Ukraine states that its primary objectives 
are as follows: 

- state policy implementation in information technology, e-government, na¬ 
tional and electronic information resources generation and utilization, information 
society development sphere; 

- introducing for consideration of the Vice Prime Minister of Ukraine - Minister 
of Regional Development, Construction and Housing and Municipal Economy pro¬ 
posals on state policy formation in this area [9]. 

In A. I. Semenchenko’s opinion missions of e-govemment in Ukraine are as fol¬ 
lows: 

- integrated information space creation for organizational and administrative 
documents exchange, processing and storage in electronic form, being prerequisite 
for further creation of the central electronic archive of electronic documents; 

- strengthening control over organizational and administrative documents ac¬ 
complishment; 

- increase managerial decisions making efficiency; 

- prerequisites creation for transition to internal electronic document circulation 
in government agency using electronic documents only, etc. [10, p. 65]. 

According to the leading Ukrainian scientists, namely O. A. Baranov, M. S. Dem- 
kova and S. V. Dziuba, e-goverment development tasks should be established in 
accordance with the benefits being provided by these technologies society and the 
state development: 

- providing human and citizen rights for remote access to all types of public state 
information of individual and social significance; 

- individual and citizen involvement to participation in the state affairs; 

- further improvement of e-government technologies; 

- informational inequality overcoming; 

- services provision arrangement for legal entities and individuals in integrated 
way remotely - though Internet or through other means; 

- restructuring of relations between public authorities and local self-government 
bodies with individual and citizen; 
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- facilitating economic development; 

- backbone legal support [4, p. 7]. 

Investigating the objectives of e-government and sharing the opinion of 
V. V. Marchenko, we can say that e-govemment has a large number of tasks that in 
most cases "reformulate" the goal of e-government, do not foresee specific result 
achievement within the established time frame, are not scientifically substantiated, 
since they are based rather on hypothetical than actual possibilities of practical imple¬ 
mentation of one or the other task. 

2.3. E-government functions characteristics 

Exploring the essence of e-govemment we consider it obvious that the quality of the 
practical implementation of the task depends on the clarity of its functions establish¬ 
ment. That is why it is necessary to establish the functions of e-govemment. 

In O. L. Slobodian’s view, e-government performs the following key functions: 

- public services quality and accessibility for citizens improvement, procedures 
simplification and administrative costs reduction; 

- insuring information openness concerning executive authorities activities, 
expanding access to it and providing the possibility of citizens and civil society in¬ 
stitutions of direct participation in the processes of draft decisions that are adopted 
at all levels of state administration preparation and examination; 

- permits issues (for specific kinds of business activities; for meetings and pub¬ 
lic events conducting, for advertisements placement, etc.), including accreditation, 
qualification, certification; 

- registration (the titles, official records of births, deaths and marriages, business 
entities, associations of citizens, etc.); 

- legalization of documents (Consulate legalization), nostrification (acceptance 
of foreign university degrees) and verification (establishing authenticity of certificates 
of goods origin); 

- recognition of certain status, rights of individual (granting pensions, subsidies) 

[11, P- 6]. 

In line with the Art. 6 of the Law of Ukraine "On the National program of infor¬ 
mation technologies development, public authorities, within their competence, per¬ 
form the following functions in the process of informatization (including e-govem¬ 
ment): 

- copyright protection for data bases and software created for information tech¬ 
nologies implementation and personal data; 

- information means utilization standards, norms and rules establishment; 

- citizens’ and citizens associations’ access provision to public authorities and 
local self-governing bodies information, as well as other data sources; 

- state information security provision, etc. [12]. 

-• 
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As an example, the State Agency for Electronic Government in Ukraine, in ac¬ 
cordance with the tasks imposed on it, performs the following functions: 

- generalizes the practice of legislation application in the issues within its com¬ 
petence, develops proposals for legislative acts improvement; 

- arranges forecast-analytical studies conducting on the state of information 
society, e-government and information technology sphere development; 

- performs the functions of the general state customer of the National program 
of information technology development; 

- carries out state registration of public authorities, local self-government bodies 
and other legal entities of public law electronic information resources; 

- within the powers provided for by law, ensures proper functioning of the Inte¬ 
grated web portal of the Cabinet of Ministers of Ukraine; 

- carries out monitoring of information content of the official web-sites of 
executive authorities; 

- coordinates executive authorities’ activities related to electronic information 
systems and resources creation and integration into Integrated web-portal of executive 
authorities; 

- coordinates and monitors the activities connected with the National register of 
electronic data resources establishment, keeping and making operational; 

- develops requirements to electronic document circulation data formats in pub¬ 
lic authorities; 

- participates in training arrangement and prepares proposals to improve the 
system of professionals training and retraining in the field of informatization, 
e-government, etc. [9], 

That is why e-govemment functions are the most general and main directions of 
state power influence and activity in democracy development sphere by using a wide 
range of advanced and sophisticated electronic information and communication tech¬ 
nologies. 

2.4. General and special principles of e-government 

It should be noted that, like all social and legal processes and phenomena, e-govem¬ 
ment is based on a number of general and special principles that justify the objec¬ 
tivity of e-govemment formation and functioning in public authorities, taking into 
account the dynamically changing demands of citizens and global development of 
information society. 

The general theory of law, etymological meaning of the word "principle" is tra¬ 
ditionally used (from the Latin principium - the original, the definitive, something 
from which everything else originates) - foundation, basis, guiding idea, set point 
position of any phenomenon (doctrine , organization, activity, etc.) [13, p. 24]. Ac¬ 
cording to S. P. Pogrebniak, principles are not eternal requirements, their existence 
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is conditioned by certain socio-historical context. However, the principles do not 
become less sacred, if it is impossible to guarantee their eternal life [14, p. 26]. 

First of all, we consider it necessary to draw attention to the fundamental prin¬ 
ciples of e-govemment, included into Declaration of Principles of Information Soci¬ 
ety Formation proclaimed in 2003 in Geneva, namely: 

- the role of public authorities and all concerned parties in promoting information 
and communication technologies utilization; 

- information and communication infrastructure; 

- access to information and knowledge; 

- providing everyone with access to information; 4) capacity development; 

- building up confidence and security while using information and communica¬ 
tion technologies; 

- favorable environment; 

- information and communication technologies development and utilization 
should be focused on advantages creation in all aspects of our daily lives, etc. [15]. 

In accordance with the Concept of e-government development in Ukraine, key 
principles of e-goverment are as follows: 

- transparency and openness; 

- confidentiality and information security; 

- unified technical standards and interoperability; 

- focus on service consumers’ interests and demands [8]. 

Also position of V. Iezhuninov merits the attention; he distinguishes the follo¬ 
wing principles: 

- involvement of all branches of public authorities to e-govemment; 

- extensive provision of e-democracy, publicity and openness of public authori¬ 
ties and local self-government bodies functioning; 

- public authorities’ services quality; 

- access to e-services of public authorities; 

- general computer literacy; 

- e-services provision by the state authorities, extensive information technologies 
development in these authorities; 

- information security provision; 

- unified technical standards and regulations; 

- e-services interaction and continuity [16, p. 166-167]. 

As opposed to the previous author, O. I. Slobodan highlights the other principles 
of e-government: 

- one-time document registration; 

- possibility to perform various operations in parallel in order to reduce docu¬ 
ments circulation time and increase the efficiency of their execution; 

- document circulation continuity; 

-• 
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- developed reporting system with regards to various statuses and attributes of 
documents [11, p. 4], 

However, in this particular case, the principles primarily related to electronic 
document management are considered. In turn, M. S. Vershinin proposes to distin¬ 
guish between the following principles of e-government, such as: 

- focus on citizens; 

- convenience and ease of use; 

- business transformation; 

- cost and complexity; 

- servicing; 

- adequacy; 

- scale of solutions; 

- execution; 

- reporting; 

- speed of implementation; 

- readiness for action [17]. 

However, V. V. Marchenko in his thesis paper does not agree with the attribution 
of cost and complexity to the principles of e-government, which, to the contrary, 
should be targeted to simplification and cheapening [6, p. 99]. 

Also, the opinions of the leading Ukrainian scholars S. V. Dziuba, I. B. Zhyliaev, 
S. K. Polumiyenko, I. A. Ruban, A. I. Semenchenko are not less interesting. In their 
collaborative work they state that e-govemment primarily should be based coopera¬ 
tion and partnership principle, which envisages state’s actions control by society and 
business, eliminates command- administrative models use and prescriptive manage¬ 
ment mechanisms of state administration, along with unequal relations between the 
state and other participants of the process and in-between [18, p. 28-30]. 

Following analysis and summering of all the above, we believe that the principles 
of e-government are the established general basic provisions and principles of e- 
govemment organization and functioning, feasibility and effectiveness of which in 
the theoretical, legal and practical activities is scientifically and practically grounded 
at the national and international levels, as well as those that should create the ground 
to develop any mechanism for e-govemment introduction and development. 

2.5. Subject, object and subject matter of e-government 

The necessity to define subject, object and subject matter of e-government is one of 
prerequisites for further development and improvement of e-government effective¬ 
ness in public authorities. 

State and law theory defines subject of law as a participant in social relations, 
acting as legal rights and obligations carrier, including public authorities and local 
self-government bodies, their officials, other individuals and legal entities [19, p. 234], 
That is, subject of law essence provides for not only the potential opportunity to 
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participate in legal relationships, but also real participation in them through legal 
assigning of subjective rights and legal obligations. 

Thus, I. V. Klymenko and K. O. Linov noted that all entities are the subjects - 
both physical (people or machines) and abstract (organizations) concerning which 
information is recorded. At the same time, the authors argue that subjects may be 
"containers containing other entities" or play the role of "resources" which can be 
created, modified or used in service interaction process [20, p. 39]. 

According to V. V. Marchenko, the subject of e-govemment in executive bodies 
is a variety of subjects of administrative and legal relations [6, p. 149]. The author 
also notes that the ministries are also subjects of e-govemment, as they adopt relevant 
orders, elaborate information development strategies that make impact on e-govem¬ 
ment development [6, p. 152], 

When investigating the object and subject of e-govemment, we consider it expe¬ 
dient to analyze the concept of "object" and "subject" and determine the essence of 
the object and subject of electronic governance. In this context one should pay atten¬ 
tion, firstly, to the fact that the presence of an object, as rightly noted by VS Avdonin, 
necessitates the activity of one or another subject - a management system, which in 
turn justifies the relevance of the chosen scientific problem [21, p. 10]. Secondly, in 
determining the nature of the "object" and "subject" it is important to explore the 
categories in close connection, given that they relate to both general and partial. 

When investigating the object and subject matter of e-govemment, we consider 
it expedient to analyze the concept of "object" and "subject matter" and decide upon 
the essence of the object and subject matter of e-government. In this context it is 
necessary to pay attention, firstly, to the fact that the presence of an object, as right¬ 
ly noted by VS Avdonin, necessitates the activity one or another subject’s activity - 
management system, which in turn justifies the relevance of scientific problem being 
chosen [21, p. 10]. Secondly, while determining the nature of the "object" and "sub¬ 
ject matter" it is important to explore these categories in close connection, given that 
they corelate as entire and particular. 

In the theory of state and law, the object of law is social relations that can be 
subject to legal regulation and require it. The object of legal relationship is real or 
intangible assets, and rights and obligations of the parties to the relationship arises 
for their receipt, transfer or use. Objects of legal relationships are specified and indi¬ 
vidualized, they are connected with the rights and responsibilities of legal relations’ 
subjects, possibility to use and dispose something and allow to claim actions of 
other persons of certain nature [19, p. 237]. 

In turn, the subject matter is always unique, it determines its independence and 
originality - the features distinguishing it from other sciences. For example, the 
subject matter of jurisprudence are patterns of emergence, development and operation 
of state and legal phenomena and processes, their specific aspects and manifestations, 
which together form legal validity. The subject matter of the theory of law is the most 
-• 
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common patterns and trends of state and legal phenomena and processes occurrence, 
development and operation, as well as concepts common for the whole legal science 
[19, p. 15-17]. 

We consider expedient the point of view of Iu. I. Tsekov, who claims that the 
subject matter is within the limits of an object; in other words, the concept of "object" 
and "subject matter" corelate as general and partial, due to which specific part is al¬ 
located in the object - subject matter [22, p. 16], That is why the subject matter of 
e-govemment is a set of demands, interests and claims of the subjects of e-govemment 
that using the opportunities of modem information and communication technologies 
are coordinated and implemented in the form of electronic services and electronic 
interaction to ensure the quality of public administration, openness and transparency 
of power for a individual and a citizen. 

CONCLUSION 

Consequently, the key purpose of e-govemment introduction is the extensive infor¬ 
matization of all processes in the routine activities of ministries, departments, local 
executive authorities, both internal and external. Such circumstances facilitate actual 
opportunity to ensure informational and functional interaction of the government 
with each citizen, each subject of management. In addition, e-government system in¬ 
troduction is not limited to administrative procedures automation based on computer 
and telecommunication technologies, but also enables referring single state agency 
to receive services from all other interconnected authorities. 

For this reason, it follows from the foregoing that e-govemment promotes part¬ 
nerships relations forming between public authorities and society, between authorities 
and individual citizen, between authorities and business, in order to increase the ef¬ 
ficiency of all subjects of the relations arising due to e-govemment operation and, as 
the result, modem information society development. 
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B’HMecjiaB CTamcjiaBOBHH IIojiiTaHCbKHH 
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Kocthhthh BoAOAHMHpoBHM IycapoB 

Katpe/ipa yuBiAbHozo npou,ecy 
Hau,ioHaAbHuu topuAunnuu ymBepcumem iMem RpocAaea Mynpozo 

XapbKW, YKpaiHa 

OCOEAHBOCTI BH3HAMEHHH Cy/IOBOI lOPHC^HKIJli 
y CnPABAX npo OCKAPTKEHHH 4IH (EE34IHABHOCTI) 
4EP7KABHOm PE6CTPATOPA 

Anomanbi. Cmammn npucemem docnidotcenum ocodnueocmeu eu 3 HaHenHH cydoeoi mpucdux- 
ifii'y cnpaeax npo ocxapoKenmi diu (de 3 diwtbHocmi) depomaenoao peecmpcimopa. Buxopucman- 
hh Mamepianie cydoeoi' npaxmuxu npu nidaomoetfi tfiei nayxoeoipo 6 omu do3eonuno aemopy 
He Jiuuie npoaHcuii3yeamn iHcmumym cydoeoi mpucduxtfii 3 no3Utfii eneMenma npaea, ane 
i 6U3HaHumu aKmycuibHicmb ma cymmeey npodneMamuxy npu peajii3aifiiy cydoeiu npaxmutfi 
i, 3 oxpeua, y npaumiiiji Benuxoi Flanamu Bepxoenoao Cydy, mciKux cmiadoeux eu 3 HcmeHHH 
mpucduxtfiicydy, hx cyd’exmmtu cxiiad cnipnux npaeoeidnocim ma xapaxmep ocmamix. Aemo- 
poM nidxpecneno cKjiadnicmb emmneHHH naneoKHoao cydy y cnpaeax i3ynacmw depMcaenoao 
peecmpamopa. BcmanoeneHo, mo ueodxiduicmb eidneceHHH cnpae exasanoi xameaopii do apep 
diHJibHocmi cydie adMinicmpamueHoi mi tfueinbuoi mpucduxifiu eidnoeidw odyMoenmembcn: 
eidcymnicmio mi Hanenicmm tfueinbHo-npaeoeoao «3adapeneHHH» cnipnux npaeoeiduocuH ma 
nydniuno-npaeoeoi 03Haxu cnopy. 

Kjno'ioBi cJioBa: cnipm npariorsi/inocHHH, cyo’f KT BJia/urux noBHOBa>KeHi>, Bennica IlanaTa 
BepxoBHoro Cyny, HepyxoMe MaHHo. 


KoHCTaHTHH BAa/uiMupoBim IycapoB 

Kcepe/ipa zpaxAdHcxozo npou,ecca 
HayuoHdAbHbiu lopuAUHecKuu yHueepcumem umchu flpocAaea Mynpozo 

XapbKoe, yxpauHa 


OCOBEHHOCTH OI1PE4EAEHHH Cy4EBHOH H3PHC4HKIJHH 
no 4EAAM OB OB7KAAOBAHHH 4EHCTBHH (EE34EHCTBHH) 
rOCy4APCTBEHHOrO PErHCTPATOPA 

AHHomatfun. Cmantbn nocemifena uccnedoeanum ocodennocmeu onpedeneuufi mpucduxtfuu 
no denaM 06 odotcanoeanuu deucmeuu (de3deucmeun) aocydapcmeennoao peaucmpamopa. 
Mcnojib3oeaHue Mamepuajioe cydednou npaxmuxu npu nodaomoexe omou uaymiou padonm 
no3eojiujio aemopy ne monbxo npoanaJiu3upoeamb uucmumym cydednou mpucduxtfuu c no- 
3utfuu sjieMenma npaea, ho u onpedenumb axmyanbHOcmb u cyufecmeeHHym npodneMamuxy 
npu peajiu 3 aifuu e cydednou npaxmuxe u, e nacmnocmu, e npaxmuxe Eonbtuou llajiambi 
BepxoeHozo Cyda, maxux cocmaennmufux onpedenenun mpucduxtfuu cyda, xax cydbextimbtu 
cocmae cnopnbix npaeoomnoutenuu u xapaxmep nocnednux. AemopoM noduepxnymo cjiodk- 
Hocme onpedenenun nadneoicaufeao cyda no denaM cynacmueM aocydapcmeenuoao peaucmpa- 
mopa. ycmanoeneno, nmo ueodxoduMocmb omneceHUH den yxa3annou xameaopuu x ccpepoM 
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denmejibHocmu cydoe adMunucmpamuenou wiu zpaotcdancKou lopucduKtfuu e coomeemcmeuu 
odycjioemteaemcH: omcymcmeueM ujiu najiimueM zpaoKdancKo-npaeoeou «OKpcicKu» cnopHbvc 
npaeoomHOiuenuu u nydnumto-npaeoeozo npu3H0Ka cnopa. 

K.iid'ieBhie c.ioBa: cnopnwe npaBOOTHonieima, cvotckt BJiacTHtix iiojihomohhh, Bojibiuaji 
IlajiaTa BepxoBHoro Cyaa, hc/ibhvkhmoc HMymecTBO. 
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FEATURES OF DETERMINATION OF JUDICIAL JURISDICTION 
IN DISPUTES ABOUT THE APPEAL OF ACTION (INACTION) 

OF THE STATE REGISTRATION 

Abstract. The article is devoted to the study of the features of the determination of judicial 
jurisdiction in cases of appeals against actions (inactivity) of the state registrar. The use of court 
practice materials in preparing this scientific work allowed the author not only to analyze the 
institution ofjudicial jurisdiction from the standpoint of the element of law, hut also to determine 
the relevance and significant issues in the implementation of such component definitions in ju¬ 
dicial practice and, in particular, in the practice of the Grand Chamber of the Supreme Court, 
the jurisdiction of the court, as the subject matter of the controversial legal relationship and the 
nature of the latter. The author stresses the complexity of determining the proper court in cases 
involving the state registrar. It is established that the necessity of assigning cases of this cate¬ 
gory to the areas of activity of the courts of administrative or civil jurisdiction is conditioned, 
respectively, by the absence or presence of a civil-law "color" of the controversial legal relations 
and public-law grounds of the dispute. 

Key words: controversial legal relationship, subject of authority, the Grand Chamber of the 
Supreme Court, real estate. 

BCTyn 

IloCTattoBKa npo6jieMH y 3arajibHOMy BHranai Ta it 3b’>130k i3 BaacxiHBHMH HayxoBH- 
mh Ta iipaKTHM iihmh laBaannaiviH ooyMOBJicno nocTiHHHM nomyKOM taKono/taBua 
onTHMajibHoro BuinaHcnmi KpHTepiiB Binncccnim cnpaBH no cyzty Tie! hh mmol' 
topHc^HKitii 3 MeToto 3a6e3neHeHH5i po3raa^y cnpaBH HesajiemtHM Ta 6e3CTopoH- 
HiM Cy^OM, BCTaHOBJieHHM 3aKOHOM BiitnOBiflHO £0 BHMOT CT. 6 KoHBeHpi'i npo 3a- 
xhct npaB JttoaHHH Ta ocHOBonoJio>KHHX CBo6on. Peajii3aLua npaBa Ha cnpaBennH- 
bhh cyn cnpaMOBaHa Ha 3a6e3neHeHHa BHpimeHHH cnpaBH 3aiHTepecoBaHo'f oco6h 
mono it npaB Ta odobVikIb HHiiinbiioio xapaKicpy. FlomyK KpHTepiiB BHinaHcnoi 
cy.TOBo'f lopHC.THKnii Hepo3pHBHO noiCaiauHn i3 rapaHTOBaHHM ct. 13 jainaHcnoi' 
KoHBeHiiii' npaBOM Ha etjieKTHBHHH 3aci6 lopH^HHHoro 3axncTy b HapioHajibHOMy 
opraHi y BHnanxy nopymeHHa npaB, CBo6on hh iHTepeciB oco6h. 
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C. C. EHHKOBa cnpaBe^JiHBO jaHianae, mo npaBHaa po3MC>Ky Banna lopHcaHKpii 
cyaiB qiTKO y 3aKOHi He nponHcam. 3Ba>KaK)4H Ha pe, Ha npaxrapi nocTiiiHO nocTae 
iipooncMa BH3HaneHHa lopucaHKpii aJia OKpeMHX KarcropiH cnpaB, a cyaai BiaMOB- 
jiaiOTb y BipKpHTTi npoBaaaceHHa no cnpaBi 3 no cnaaHHaM Ha HeMoacaHBicTb po3- 
raaay b cyaax y nopapKy neBHoro BHay eyaoHHHCTBa. Bxa3aHa aBpopxa 3BepTae 
yBary h Ha icnyiony cKaaanicTb y BH jnaHcniii HaaeaoioY lopucaHKpii 3 ypaxyBanmnvi 
cnpo6 Bupiiiicnna pie'i npooacMH, cboto nacy, 3 Sony KoHCTHTypimioro Cyay Ynpa- 
ihh, cyaiB KacapiHHHX incTanpin pHBiabHoi, rocnoaapcbKoi Ta aaMimcTpaTHBHo'i 
lopHcaHKpii'. He 6yB CTopoHHiM npn pbOMy i BepxoBHHH Cya YKpai'HH [1, c. 728, 
735-743]. Taice pi3HOMamTTa cnepiaai3api'i cyaiB He cnocrcpiraeTbca, HanpHKaaa, 
b Pecny6aipi Kinp, BpaxoByionn HopMH 3aKOHoaaBCTBa npo cyaoycTpiii, axe 6yjio 
npHHHXTO y 60-Ti poKH MHHyaoro CToairra nicaa HaSyrra pi no pcpvKaBOio He3a- 
jiC/Knocri Bia BeaHKoi EpHTami Ta aie i cboroaHi 3 ypaxyBammM neBHHX 3Min Ta 
aonoBHeHb [2, c. 86, 87]. npoTe pecjiepaTHBHHH oraaa Ta aocaiaaceHHa oco6jihboc- 
tch pHBijibHoro npopecyaabHoro 3aKOHoaaBCTBa PecnySaiKH Kinpy - TeMa oxpeMO- 
ro HanpaMy HayxoBHX aocaiaaceHb. 

BoaHonac HaMaraHHa Bi raH jiiaiioro jaKonoaaBpa ynopaaxyBaTH npaBHaa BH3Ha- 
neHHa cyaoBoi' lopucaHKpii npoaoBacyioTbca i CboroaHi He 3Baacai04H Ha HeoaHopa- 
30By KoaHfjpKapiio pHBiabHoro npopecyaabHoro 3aKOHoaaBCTBa, rro4Hiiaio4H 3 npn- 
HHaTTa BepxoBHOio Paaoio YKpai'HH 24 cepnHa 1991 p. nocTaHOBH «npo nporoao- 
rneHHa He3ajiea<HOCTi YKpaiHH». B. B. KoMapoB y 3B’a3Ky 3 phm cnpaBeaJiHBO 
3BepTae yBary Ha BHeceHHa Ha 3aK0H0aaB40My piBHi y 3 m1ct U,IIK YKpai'HH 1963 p. 
cyTTf'BHx HOBea, mo CToeyBajiHca cyaoBoi lopucaHKpii Ta ii po3umpeHHa. 

npHHHaTTa 18 6epe3Ha 2004 p. U,IIK YKpai'HH BpaxoByionn bhmoth KoHCTHTym'i 
YKpai'HH, - nnuie bIh, - CTaao nouiTOBXOM aJia aocaiaaceHHa nmaHHa npo c(])epH 
PHBijibHoro eyaoHHHCTBa, hoto cniBBiaHouieHHa 3 aaMmicTpaTHBHHM Ta rocnoaap- 
CbKHM CyaOMHIICTBaMH, a TaKO/K PUBLIblloi lOpHCaHKHii. npeaCTaBHHKaMH XapKiB- 
cbKo'i iipouccyaabHoi HayKOBo'i ih kobh cyaoBa ropHcaHKpia b piaoMy CTaaa BH3Ha- 
naTHca nepe3 CTpyKrypHO-(])yHKpioHaabHHH xapaxrep cyaoBoi Baapn Ta Tana, mo 
aHt^epeHniioe KOMncTCTipiio ix opraHiB y Meacax c(])epH ix aiaabiioci i Ta icnyiOMoi 
cyaoBoi CHCTeMH [1, c. 703-707]. Y pbOMy acneKTi 3acayroBye Ha yBary po6oTa 
K). B. EiaoycoBa, b bkIh aBTop noepHaB Tpaanpinm iHCTHTyTH HapioHaabHoro pn- 
BiabHoro npopecyaabHoro npaBa i3 HeoSxipHicTio ix MoaepHi3api'i BianoBiaHO ao 
MiacHapoaHO-npaBOBHX CTaHaapTiB [3]. 

3aKOHOM YKpai'HH «npo BHeceHHa 3 m1h ao rocnopapcbKoro npopecyaabHoro 
KoaeKcy YKpai'HH, HuBiabiioro npopecyaabHoro KoaeKcy YKpai'HH, KoaeKcy apMim- 
CTpaTHBHOrO eyaoHHHCTBa YKpai'HH Ta iHHIHX 3aKOHOaaBHHX aKTiB» Bia 03.10.17 p. 
JVe 2147-VIII H,nK YKpai'HH BHKaapeHHH y hobIh peaaKpi'i Ta HaSpaB hhhhoctI 
15 rpyaHa 2017 p. pa30M i3 nonaTKOM ((lynKpionyBanna BepxoBHoro Cyay [4]. Cepea 
muiHX HOBea HopMH moao pHBiabHo'i lopHcaHKpii 3a3Haan 3Mm Ta hobhx noraaaiB 
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BipHOCHO BHpiB pHBmbHoi' lopHcpHKnii. Pa30M i3 thm, BKa3aHHH opraH CypOBOl BJia- 
pn noMaii (JjopMyBaHHa HOBiTHboi cypoBo'i npaKTHKH, no jHiiii no OKpeMHM nonoaceH- 
hjim m Koi* nacoM He 36iraioTbca 3 npaBOBHMH no3HpiaMH, c c|) o p m yp b o b a n h m m HanBH- 
niHM cypoBHM opraHOM pepacaBH po nonaTKy (ftyHKpioHyBaHHa BepxoBHoro Cypy. 
He CTano bhhptkom i BH3HaneHHa cypoBo'i lopucpHKpii npn po3raapi cnpaB npo 
ocKapaceHHa pin (6e3piaPbHOCTi) pepacaBHoro peecTpaTopa. 

1. MATEPIAJIH TA MFTOJI M 

HayKOBa MeTopoPoria rpyrnyeTbca Ha npHHpHni B3aeMoponoBHK)BaHOCTi HayKO- 
bhx MeTopiB Ta nipxopiB. B ocHOBy MeTopoPorii HayKOBoi CTaTTi noKPapeHO bh- 
KopncTaHHa eMnipnHHHX MeTopiB pocpipaceHHa, ocKipbKH po6oTa no6ypoBaHa Ha 
aHani3i npaKTHKH BepxoBHoro Cypy. 3a ponoMoroio TaKoro 3araPbHOPorinHoro 
MeTopy, kk aHani3, 3piHcmoBapoca pocpipaceHHa npaBHP 3acTocyBaHHa KpHTepi- 
ib BH3HaneHHa cypoBo'i k>phcphklui, mo po3bophpo cHHTe3yBaTH npoBepeHe po- 
cpipaceHHa. Y pbOMy KOHTeKCTi 3acTocyBaHHa pepyKpii' nopap i3 mpyKnieio po- 
3BOJIHJIO b npoiicci nnnanna oeo6nHBOCTeH 3acTocyBanna KpHTepiiB lopucpHKniT, 
b neBHin KaTeropii cnpaB, pocnipHTH pe aBHipe Bip 3araPbHoro po ophhhhhoto. 
BHKopncTaHHa MeTopy mo3koboto nrrypMy oSyMOBHPO uimxh po BHpimeHHa neB- 
hoi pocpipHHiibKoi npooncMH, noB’ajanoT i3 3acTocyBaHHaM npaBHP BHjnancnna 
lopHcpHKpii cypy y cnpaBax npo ocKapaceHHa pin (6e3piaPbHOCTi) pepacaBHoro pe- 
ecTpaTopa. OipHManna pe3ypbTaTiB HayKOBoro pocpipaceHHa CTano TaKoac Moacpn- 
BHM 3a POnOMOTOK) BHKOpHCTaHHa (J)OpMaJlbHO-K>pHPHHHOrO (HOpMaTHBHO-pOTMa- 
THHHoro) Ta PoriKO-iopHpHHHoro MeTopiB, npn BHKopncTaHHi TepMiHOJiorinHoro 
nipxopy npn niproTOBni CTaTTi. 

OcHOBy pocpipaceHHa BHKpapeHHX y CTaTTi nHTaHb CTaHOBHTb TaKoac Bncnna npo 
MeTop npaBOBoro pcrypioBanna pHBipbHHX nponecyaPbHHX npaBOBipHOCHH aK cyc- 
nrnbHHX BipHOCHH, BperynbOBaHHX HopMaMH pHBipbHoro npopecyaPbHoro npaBa. 
CnnpaioHHCb Ha (JiyHpaMeHTaPbHe pocpipaceHHa MeTopy npaBOBoro perymoBaHHa 
PHBmbHHX nponecyanbHHX npaBOBipHOCHH nip aBTopcTBOM B. B. KoMapoBa, cnip 
noropHTHca i3 bmciihm b TOMy, mo BKa3aHHH iHCTHTyT MarepiapHyeTbca, Mae Bnpa3 
b ochobhhx (He Bcix) eneMeHTax MexaHi3My npaBOBoro pcrypioBanna. I IpaBOcy6’eKT- 
HicTb, KOHKpeTHHH xapaicrep npaBOBHX 3B’a3KiB, lopnpHHiii (J)aKTH, npaBa Ta o6oB’a3- 
kh, caHKpi'i - Bee pc Ti cpcmchth MexaHi3My npaBOBoro pcrypioBanna, b kkhx mctop 
Mae npoaB. Ee3nocepepmM ace 3MicTOM MeTopy e BipnoBipm npaBOBi 3aco6H pery- 
nioBaHHa, KOTpi ctocobho MexaHi3My npaBOBoro perypioBaHHa Ta fioro eneMeHTaM 
e icTOTHHM, BHyTpiniHiM [5, c. 26]. CnnpaiOHHCb Ha BKa3aHy xapaKTepncTHKy MeTO- 
py npaBOBoro perymoBaHHa pHBinbHHX npopecyanbHHX npaBOBipHOCHH poSHTbca 
cnpo6a 3HaHTH «(})opMyjiy» po3Me)KyBaHHa cypoBo'i lopHcpHKpin y cnpaBax npo 
ocKap’/Kcnna pin (6c3pianbiiocTi) pepacaBHoro peecTpaTopa Miac apMiHicTpaTHBHHMH 
Ta pHBinbHHMH cypaMH. 
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2. PE3YJIbTATH TA OErOBOPEHHfl 

Aiia,iis aocai,T/KCTib i nyOaiKapin aosBoane KOHCTaryBaTH, mo mean upoi oaoniciniH 
iiC3aac/KnocTi YKpaiHH lopucaHKpii cyaiB y pi no My hk rrpcnMCTy HayKOBHX aocni- 
a>KeHb npHCBBTHJiH po6oTH TaKi BHem, hk C. C. EHHKOBa [1, c. 728-743], B. B. Ko- 
MapoB [6], T. B. KoMapoBa [7], n. I. PaaneHKO [8], H. K). Caxapa [9] M. I. BepaeHHK 
[10] Ta mini npaBHHKH. Pa30M i3 thm 3 nacy BBeaeHHH b aiio hoboi peaaKpi'i U.I1K 
YKpaiHH BHmcBKa3aHHM 3aKOHOM aBTopoBi pie'i CTaTTi He 3iiarioMi HayKOBi ny6ni- 
Kapi'i, npHCBHHem aocaia>KeHHHM oco6jihboctch cyaoBo'i lopHcaHKpi'i Ta 3acTocy- 
BaHHa ii KpHTepi'iB npw poirnnai Ta BHpimeHHi pHBiabHHX cnpaB. OpnaK npaKTHKa 
BepxoBHoro Cyay, hk HaBeaeHo HH>KHe, e He 3aB>KaH oaHaKOBoio npn BH3HaHemii 
lopHcaHKpi'i cnopiB npo ocKapaceHHH j\m hh 6c3,aiaai.Hoci i aepacaBHoro peecTpa- 
Topa. YHBaacTbca, pe noB’H3aHO nepm 3a Bee 3i CKnaamcTio BH3HaneHHH npHpoan 
MaTepiaabHHX npaBOBianocHii 3 tohkh 3opy BHiiiannH xapaKicpy aiaabHOCTi BKaia- 
hoI oco6h Ta s’acyBanmi MaTepiaabHO-npaBOBoro «niarpyiiTM» aepacaBHoi peecTpa- 
pii neBHHX npaB y TOMy hh imuoMy BHnaaKy. 3a6e3neHeHHH eaHHHX niaxoaiB ao 
(JiopMyBaHHH npaBHa BHinaHcniiH lopHcpHKpii BKa3aHo'i KaTeropi'i cnpaB BaacaHBO 
i 3 no3Hpii 3a6e3neHeHHH (JiopMyBaHHH eaHOCTi cyaoBo'i npaKTHKH, Ha HeoOxiamcTb 
hoto 3BepTae yBary O. I. IlonoB [11]. 

3 ora nay Ha pe jaBnaniiHM CTaTTi e aHaai3 noaovKCHb HopM pHBiabHoro Ta apwi- 
HicTpaTHBHoro npopecyaabHHX 3aKOHoaaBCTB YKpaiHH Ta cyaoBo'i npaKTHKH 3 MeToio 
aocaia'/KcmiH KpHTepi'iB rmsiiaHciniH lopHcaHKpi'i cyaiB npn poiranai cnpaB ipoao 
0 cKapiKeHHH aiii hh Oc iaiHabHoci i acpvKaBnoi o peecTpaTopa. IIpH pbOMy aocniavKy- 
gtbch npaKTHKa hk Kaeapiimoro PHBiabHoro, TaK i Kaeapiimoro aaMiHicTpaTHBHoro 
cyaiB npn BepxoBHOMy Cyai. IliaroTOBKa HayKOBo'i CTairi 3aiHCHioBanacH He JiHiue 
3 ypaxyBaHHHM npopecyaabHHX HopMaTHBHHX aKTiB Ta npaKTHKH 3a3HaneHHX BHipe 
opraHiB cyaoBo'i Baaan, a h 3aKOHoaaBCTBa, HKe peraaMeHTye npaBocyO’eKTHicTb 
(npaBOBHH CTaTye) aepacaBHoro peecTpaTopa. Pa30M i3 thm npn aHaai3i npaBOBia- 
hochh no cyaoBHM cnpaBaM, ipo po3raaaaaHCH cyaaMH KacapiifflHX iHCTaHpm, 
BpaxoByBaaacn npaBOBa xapaKTepncTHKa CTopiH, npeaMeT no30By Ta niacTaBH 
ocTaHHboro, a TaKoac MarepianbHi npaBOBiaHOCHHH, ipo CKaaaHCH Mine aepacaBHHM 
peecTpaTopoM Ta no3HBaHaMH no cnpaBi. Y 3B’n3Ky 3 phm caia BiaMiTHTH HayKOBy 
3apiKaBaeHicTb noiTHiaiioi i3 Bii iHaHCHHHM naac/Kiioi lopHcaHKpii' cnpaB cyaaM Ta 
cyMiacHHX iHCTHTyTiB i3 6oKy bhchhx muiHX Kpa'm [12-14]. 

I 3 MeToio i’HcyBaiiiiH manxiB BnpimeiiiiH Tiei BHKaioHHo'i npaBOBo'i npooacMH, hK a 
BHKaaaeHa npn BH3HaneHHi 3aBaaHHH CTaTTi i 3 MeToio HayKOBoro oOrpyrnyBaHHH 
nepeneKTHB ([jopMyBamiH epHiioi npaB03acT0C0BH0'i npaKTHKH, npoaHaai30BaHa npaK¬ 
THKa BeaHKoi liana™ BepxoBHoro Cyay ipoao BHiiiaHciiiiH npeaMeraoi lopncaHKnii 
opraHiB cyaoBo'i BaaaH. 1 Ipn pbOMy caia 3a3HaHHTH, ipo TaKa npaKTHKa 3acHOBaHa Ha 
HaaeacHiii npaBoiiiii opmpi MaTepiaabHHX npaBOBianocHu, He e oanocraHHoio y noai6- 
hhx npaBOBiaHocHHax, HKi aocaiavKyio ibCH y aaniii nayKOBin CTaTTi. 
-• 


214 




BicHHK HauioHaAbHoi' ai,a,u \in npaeoeux HayK YnpaiHii Tom 25, JV° 3, 2018 


•- 

IlpaBOBa no3Hpia BHmeBKa3aHoro opraHy ao3BOJi>ie bhabhth pi3Hi niaxoan ao 
BH3HaneHHa npeaMeraoi ropHcaHKpii cyaiB. BianoBiaHO ao nepmoro, Bennica Ila- 
jiaTa BepxoBHoro Cyay, BiaxoaaHH b aeaKHX BHnaaxax Bia paHirne ctJiopMOBaHo'i 
npaBOBOi noinpii BepxoBHoro Cyay YKpaiHH, npnxoaHTb ao BHCHOBKy npo ncooxip- 
HicTb posranay cnopiB i3 aep*aBHHMH peecTparopaMH cyaaMH aaMiniciparaBHoi 
ropHcaHKpii (nocTaHOBH BeJiHKoi' I Ianara BepxoBHoro Cyay Ta BepxoBHoro Cyay 
y CKnaai Koaerii cyaaie KacapinHoro aaMiHicTpaTHBHoro cyay Bia 10 KBiraa 2018 p. 
y cnpaBi JVe 808/8972/15, Bia 04 KBiraa 2018 p. y cnpaBi JVe 826/9928/15, Bia 04 KBiT- 
Ha 2018 p. y cnpaBi N° 817/567/16, Bia 14 6epe3Ha 2018 p. y cnpaBi Ns 619/2019/17, 
Bia 11 KBiraa 2018 p. y cnpaBi JVe 161/14920/16-a, Bia 27 jhototo 2018 p. no cnpaBi 
JVe 826/2693/17, Bia 06 moToro 2018 p. no cnpaBi JVe 826/12626/15) [15]. 

flpyrnn niaxia ao BH3iiancnna npeaMeTHo'i lopncanKpii no cnopaM 3 aep*aBHH- 
mh peecTpaTopaMH penoBnx npaB Ha HepyxoMe Maimo, c(|)opMOBaHHH Benmcoio 
IlaaaTOK) BepxoBHoro Cyay, CBiannTb npo Heo6xiaHicTb BHpimeHHa 3a3HaneHHX 
cnopiB cyaaMH pHBmbHoi lopncanKpii. IIpo pc lamanaeTbca, nanpuKaaa, b nocTa- 
HOBax BeanKoi Ilanara BepxoBHoro Cyay Bia 4 KBiraa 2018 p. JVfo 817/1048/16, Bia 
14 6epe3Ha 2018 p. JVe 396/2550/17 [15]. 

IlpoTe Taxa pi3Ha npaxraKa BennKoi liana™ BepxoBHoro Cyay He CBiannTb npo 
ii ncoanoniannicTb Ta cynepemiHBicTb. Cya KacapinHoi iHCTaHpii 3po6nB pi3Hi bh- 
chobkh moao npeaMeraoi lopncanKpii cyaiB Ha niacTaBi pcTenmioro a nanny Mare- 
pianbHHX npaBOBiaHOCHH, ipo CKnannca Mi* CTopoHaMH cnopy. OSrpyHTyBaHHa 
cnpaBeannBOCTi BHCHOBKiB, BH3HaneHHX npn cjiopMyBaHHi apyroro niaxoay ao bh- 
3HaneHHa npeaMeraoi lopncaHKpii, BHKJiaaeHnx y nocTaHOBax, 3a3HaneHnx y no- 
nepeaHbOMy a63ani, 3acHOBaHe Ha pnBmbHO-npaBOBOMy BiaTiHKy MaTepianbHO-npa- 
bobhx npaBOBiaHOCHH. Ilpn pbOMy aocJiia*eHHa 3MicTy BKa3aHHX nocTaHOB ao3BO- 
jiae npHHra ao BHCHOBKy npo Te, mo cnopn y hhx BHnaaxax i3 aep*aBHHMH 
peecTpaTopaMH npaB Ha HepyxoMe Mail no Ta ix o6im/Kchb rpynTyBanHCH Ha pi3HOMy, 
b 6inbmocTi BnnaaKax, ipaKryBanni yMOB pHBinbHO-npaBOBHX yroa Ta ix 3MicTy, 
a Taico* yMOB BHKOHaHHa Mi* 3a3HaneHHMH nocaaoBHMH oco6aMH Ta oco6aMH, aid 
BBa*ann cboc npaBO nopymeHHM Bnacniaox HenpaBOMipHHX, Ha ix ay m icy, aiir hh 
6e3aianbHOCTi Taraix nocaaoBHX oci6.1 3BepHeHHa ao cyay y Tarax BHnaaKax rpyH- 
TyBanoca Ha pHBinbHO-npaBOBHX npaBOBiaHOCHHax, mo Mann cnipHHH xapaxrep. 

BoaHonac npaBOBa no3Hpia BennKoi Ilajiara BepxoBHoro Cyay ao BH3HaneHHa 
npeaMeraoi mpHcaHKpii, ctJiopMOBaHa npn BHpiuieHHi cnpaB, nocTaHOBH no jikhm 
yxBancni npn c|)opMyBanni nepmoro niaxoay, CBi.mnTb npo Heo6xiaHicTb 3Bcpncnmr 
3 no30BOM Ha He3aKOHHi aii hh 6e3aiaJibHicra aep*aBHoro peecTpaTopa penoBHX 
npaB Ha HepyxoMe Maimo Ta ix o6Ta*eHb ao aaMiHicTpaTHBHoro cyay. ToMy ao 
lopncanKpii aaMiHicTpaTHBHoro cyay cnia BiaHecra i cnipHi npaBOBiaHOCHHH, KOTpi 
e 3MicTOM cnpaBH JVe 826/12122/17, mo po3raaaaeTbc>i KacarpHHHM aaMimcTparaB- 
hhm cyaoM y CKJiaai BepxoBHoro Cyay [15]. TaKHH bhchobok oSrpyHTOByeTbca 
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nepeayciM thm, mo BHXoaniH i3 3MicTy npaBOBiaHOCHH, mo e npeaMeTOM po3rnaay 
Bnmc3a3iiaMcnoi cnpaBH, y cnopi naMBiia BiacyraicTb UHBUibHO-npaBo b oro «3a6apB- 
jieHHa» Ta HaaBHa nySninHO-npaBOBa 03HaKa cnopy, mo BHKJiHxae HeoSxiaHicTb 
BipHeceHHa fioro ao npeaMeTHo'i lopncanKrui aaMmicTpaTHBHoro cyay. Y paHHX 
BHnaaxax Bcnnxoio I Ianaroio BepxoBHoro Cyay 3ayBa)xyeTbca, mo BH3HanajibHHM 
KpHTepioM BipHeceHHa cnpaBH ao cnpaB aaMmicTpaTHBHoi lopHcanxiiii e HaaBHicTb 
ax ctopohh y cnpaBi cy6’exTa BJiaaHHX noBHOBaaceHb Ta BHKOHaHHa hhm y cnipHHX 
BmHOCHHax ynpaBJiiHCbKHX (JjyHKpiH (nocTaHOBa no cnpaBi N° 808/8972/15, mo 6yna 
npcpMCTOM po3rnaay BenHxoi liana™ BepxoBHoro Cyay). Bennxa IlajiaTa BepxoB- 
hoto Cyay BBaacae, mo cnopn, axi BHHHKaioTb 3 a ynacTio cy6’exTa BJiaaHHX noBHO- 
BaaceHb 3 mctoio peajii3aru'i y cnipHnx BiaHOCHHax HaaaHHX noMy 3axoHoaaBCTBOM 
BJiaaHHX ynpaBJiiHCbKHX (JjyHKpin, e nySninHO-npaBOBHMH. 3a Taxnx oScTaBHH 
bhchobkh cyaiB npo Te, mo Taxi cnopn nianaraioTb po3rjiaay b nopaaxy imnoro, 
KpiM aaMiHicTpaTHBHoro, cyaoHnncTBa, e n 0 m nax 0 bhmh Ta He BianoBiaaiOTb (f>ax- 
thhhhm oScTaBHHaM cnpaBH (nocTaHOBa BenHxoi IlaJiaTH BepxoBHoro Cyay no 
cnpaBi JSTa826/9928/15) [16; 17]. 

BH3HanaioHH npn (JmpMyBaHHi nepinoro niaxoay MaTepiajibHO-npaBOBe nia- 
rpymra ana BninaMciina npeaMeTHo'i lopncanKiiii' cyaiB, Bennxa I IanaTa BepxoB¬ 
Horo Cyay 3a3Hanae npo Te, mo cnopn no tbkhm cnpaBaM i3 aepacaBHHM peecTparo- 
poM moao noro HenpaBOMipHnx ain hh 6e3aiaJibHOCTi He noBHHHi Mam pnBmbHO- 
npaBOBy ocHOBy. 3a HaaBHOCTi Taxnx 03HaK cnip naoyBae xapaxiepy nyGainno-iipa- 
BOBoro cnopy i3 cy6’exTOM BJiaaHHX noBHOBaaceHb Ta Mae po3raaaaTnca no cyTi 
cyaoM aaMimcTpaTHBHo'f lopncanKpii. 3a npnnncaMn n. 7 i. 1 ct. 4 KAC Yepainn 
(y peaaKni'i 3aKOHy N° 2147-VIII), cyS’exTOM BJiaaHHX noBHOBaaceHb e opraH aep- 
acaBHOi Baaan, opraH MicpeBoro caMOBpaayBaHHa, lx nocaaoBa nn cny>x6oBa oco6a, 
mninn cy6’exT npn 3aincHeHm hhmh ny6niiHO-BJiaaHHX ynpaBJiiHCbKHX (JjyHKnin 
Ha niacTaBi 3aKOHoaaBCTBa, b TOMy nncni Ha BHKOHaHHa aeJieroBaHHX noBHOBaaceHb, 
a6o HaaaHHi aaMmicTpaTHBHHX nocJiyr [18]. 

3MicT imHHX nocTaHOB BeJiHKo'i IlaJiaTH BepxoBHoro Cyay, b axHX c(])opMOBaHa 
neprna 3 BHmeBKa3aHHX npaBOBnx no3HHm BH3HaneHHa npeaMeTHo'i lopHcanKHii 
aaMiHicTpaTHBHHX cyaiB no npaBOBiaHOCHHaM, aHajiorinHHM i3 3MicTOM cnipHHX 
npaBOBiaHOCHH no cnpaBi N° 826/12122/17, mo po3raaaaeTbca KacarpHHHM aaMmi- 
CTpaTHBHHM cyaoM y CKJiaai BepxoBHoro Cyay [19], 3BoaHTbca ao Taxoro. Chctcm- 
hhh aHani3 aK HaBeaeHHX HopM, Tan i nonoixeHb 3aKOHy «IIpo aepacaBHy peecTpapiio 
pcMOBHX npaB Ha HepyxoMe Mail no Ta lx o6Ta>xeHb» (30KpcMa, n. 1 n. 1 ct. 2, CTarri 6, 
10) aae niacTaBH ana BHCHOBKy, mo aepacaBHHH peecTpaTop e cy6’exTOM BJiaaHHX 
noBHOBaaceHb, ocxijibXH aaincmoe aeneroBaHi noBHOBaaceHHa, a TOMy lopHcanKuia 
aaMiHicTpaTHBHHX cyaiB noumpioeTbca Ha cnpaBH 3 a ynacTio BHKOHaBiHX opraHiB 
3 nHTaHb aepacaBHoi peecTparpi penoBHX npaB Ha HepyxoMe Maimo Ta i'x oSTaaceHb, 
axi BHHHKaioTb nia nac BHKOHaHHa noBHOBaaceHb y Bxa3aHin ctjiepi Ta He noB’a3aHi 
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i 3 iiHBmbHHMH MaTepiaabHHMH npaBOBiflHOCHHaMH, Ha nincTaBi axnx Bin 6 yBaeTbca 
nepacaBHa peecTpapia BHHieBKa 3 aHHX npaB. 

3Ba>KaioHH Ha BHxaaneHe, Beanxa naaara BepxoBHoro Cyny aiHuuia BHCHOBKy, 
mo cnip, AKHH e npenMeTOM cynoBoro po3raany Ta He noB’a3aHHH 3 BHpimeHHaM 
nHTaHHa mono penoBoro npaBa, HaaeacHTb no ny6ninHO-npaBOBoro. BiH, xpiM Toro, 
Mae BHHHKaTH 3 a ynac i io cyS’exra BnaniiHX noBHOBaaceHb, axnM peaaooByBaB y cnip- 
hhx npaBOBiniiocHiiax nanani HOMy, hhhhhm 3axononaBCT bom , Bnanni ynpaBJiiHCbKi 
(jiyiiKnii ctocobho nepacaBHoi pcecipanii npaB Ha HepyxoMe wan no Ta i'x ooitt/KCTib. 

flocainacemni 3MicTy npaBOBinHOCHH, mo CTaan npenMeTOM naHo'i HayxoBo'i 
CTarri, 30xpeMa npn aHaami npaBOBinHOCHH no cnpaBi N° 826/12122/17, mo po3- 
raanaeTbca KacamHHHM anMmicTpaTHBHHM cynoM y cxaani BepxoBHoro Cyny, no- 
LUJibHO xapaKTepH3yBaTH ax Taxi, mo MaioTb ny6ainHO-npaBOBHH xapaxTep i3 
cy6’exTOM BaanHHX noBHOBaaceHb Ta He noB’jnam 3i cnopoM npo npaBO pHBiabHe. 
TaxHH bhchobox 3po6aeHHH Ha nincTaBi aHaahy npenMeTa Ta nincTaB no30By. Ilpen- 
MeTOM no30By e BH3HaHHa npoTHnpaBHHM Ta cxacyBaHHa pimemia nepacaBHoro 
peecTpaTopa npo peecTpapiio npaBa BJiacHOCTi Ha HeacHTaoBe npHMimeHHa 
i 3o6oB’a3aHHa nepacaBHoro peecTpaTopa BinHOBHTH b flepacaBHOMy peecTpi penoBHX 
npaB Ha HepyxoMe MaHHO 3annc npo npaBO BJiacHOCTi. flo nincTaB no30By HaaeacaTb 
He nopymeHHfl penoBoro npaBa (HaaBHicTb axoro 6yaa 6 nincTaBoio naa 3BepHeHHa 
i3 no30BOM no cyny b nopanxy pHBmbHoro eynonHHCTBa), a nopyuieHHa nepacaBHHM 
peecTparapoM nin nac bhhhciiihi pcecipaiiiinioi nil (pcecrpaui'f npaBa BaacHocri Ha 
HepyxoMe Maimo) HopM nySainHoro npaBa. 

BHCHOBKH 

AHaai3 npaxTHXH 3acTocyBaHHa HopM npopecyaabHoro 3axoHonaBCTBa npn bh- 
jnanciini xpHTepii'B cynoBoi' lopHcanxipi no cnpaBaM, mo po3raanaioTbca y CTaari, 
CBinnHTb npo cxaanHicTb ii BCTaHOBaeHHa. Taxa cxnanmcTb o6yMOBaioeTbca Heo6- 
xinHicTio peTeabHoro aHaai3y MaTepiaabHHX npaBOBinHOCHH Ta imunx xoMnoHeH- 
TiB, npo mo nrnaa MOBa Bnme. Ha nincTaBi HaBeneHnx npnxaaniB MmxHa 3po6nTH 
bhchobox, 30xpeMa, npo Te, mo noBHOBaaceHHa anMmicTpaTHBHHX cyniB, ypaxoBy- 
k)hh MaTepiaabHi npaBOBinHOCHHH, noumpioiOTbca Ha ctjiepy cyniB anMmicTpaTHB- 
hoi lopncnnKuii. TaxHH bhchobox o6yMOBneHHH, xpiM BHmcBxa3aHoro: 1) BinCyT- 
HicTio ax pHBiabHO-npaBOBHX 03Hax cnopy, Tax i icHyBaHHa pHBiabHO-npaBOBoro 
cnopy mono HepyxoMoro Maima; 2) cnopoM i3 cy6’exTOM BaanHHX noBHOBaaceHb 
mono 3nincHeHHa BaanHo'i ynpaBaiHCbxo'i niaabHOCTi, noB’a3aHoio 3 nepvxaBHOio 
peecipanieio npaB Ha HepyxoMe Maimo Ta i'x o6raa<ciib. 

KpiM toto, cxaanHicTb y BH3iiaHcinii naac>XHoi cynoBoi lopncnnKuii' ooyMOBaio- 
eTbca noBoai po3raayaceHoio CHCTeMoio opraHiB cynoBoi Baann b Yxpai'Hi, mo o6y- 
MOBaioe Heo6xinHicTb 3acTocyBaHHa HopM pi3HHX npopecyaabHHX raay3eii npaBa 
npn BH3HaHcnni HacaMnepen lopncnnKHii cyny. 
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HIERARCHY OF APPLICATION OF SOURCES OF LAW 
IN PRIVATE LAW CODES - CONSIDERATIONS 
OF THE USE OF ANALOGY DE LEGE FERENDA 

Abstract. Commercial law is an important part of jurisprudence, since it controls commercial 
or trading activities. It represents a complex of norms ofprivate law, controls relations between 
enterprises, and contributes to the implementation of their business activities. Therefore, the 
main purpose of the work is to learn the hierarchy of the application of law sources in the private 
law code, as well as aspects of the use of the de legeferenda analogy. The questions of vertical 
structure, conceptual definition and subsequent application of sources of law are considering 
in the paper. It was analyzed the Commercial Code on the example of the Republic of Slovakia 
and the Czech Republic. It has been established that the legal system as a whole is reasonably 
considered to be a rational and moral method of regulating public life. It is found that the de¬ 
velopment of legal discipline requires the participation of research officers. Since this can be a 
major incentive for the legislation development in a broader perspective for the benefit of the 
national economy. 

Keywords: Slovak Commercial Code, political influence, obligation, judicial decision, legisla¬ 
tor. 

INTRODUCTION 

With regard to the scope of this publication, the present article discusses and exam¬ 
ines the issues of vertical structure, conceptual definition and subsequent application 
of the sources of law [1], which create an integral part of private code, such as the 
Civil Code [2] and the Commercial Code [3]. With particular regard to the ongo¬ 
ing recodification of private law in the Slovak Republic and the already completed 
recodification process in the Czech Republic, we are attempting, with the help of 
spatial legal comparison and other scientific methods, in a wider context to reveal a 
platform for the hierarchical use of these specific sources of law. From the point of 
their legal nature, they serve subsidiarily, in order to regulate those legal relations 
that are not (expressly) regulated by the law. 

Due to the complexity of social relationships and the generality of the issued 
law, there may be a situation where this law is inapplicable (inappropriate) for all 
the cases that may occur in practice. As the legislator (despite the endeavor) cannot 
abstractly predict the plurality of social relations in their real form, the so-called 
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vacancy may appear. When this vacancy (deficiency) occurs in the law and it is not 
objectively possible to supplement or change the legal norm, it is accepted (espe¬ 
cially) in the private law sector to decide on the respective social relationship, not 
explicitly regulated by the law, by using the analogy (legis or iuris) [4], The origins 
of the supportive application of the sources of law can best be observed in commer¬ 
cial law, in particular in the Slovak Commercial Code. The Code regulates the posi¬ 
tion of entrepreneurs, business engagement relationships, as well as some other 
business-related relationships. In the first place, in the provisions of § 1 sec. 2 of the 
Slovak Commercial Code the vertical structure of the use of the sources of law is 
defined, which served as a substitution function and thus should fill a certain va¬ 
cancy (gap) in the law. Secondarily, provided some issues cannot be solved in ac¬ 
cordance with these special provisions, then it should be solved under the civil law 
provisions. Thirdly, if it cannot be solved under these general regulations, it shall 
be solved according to usual business practices. 

If there is no usual business practice, then the principles, on which the Commer¬ 
cial Code is constituted, shall be applied. This order (hierarchy) of use of these law 
sources in Slovak private law is in fact quite unusual. The origin thereof dates back 
to the early 1990s. At that time, the business environment was just beginning to 
emerge. In the first place, it was the necessity to ensure a higher (stronger) legal 
certainty during the economic transformation, which led to the priority positions of 
civil law instead of business practices. They were not yet (and could not) been pro¬ 
perly installed in the application practice. Apparently, it could only be created with 
the (gradual) development of the business relations in the terms of free market. 

In the current situation of market economy and patterning and shaping of com¬ 
mercial practices connected thereto, it is possible to agree with the opinion (mostly 
presented by the commercialists), that the usual business practice in the hierarchy of 
commercial law sources were (considered) temporal for the limited period of time 
only until the creation of the standard business relationships. In the current (complex) 
period it is the right time to reconsider the use of analogy legis before the subsidia¬ 
rity of business practices. As far as the applicability of the analogy legis is concerned, 
it must also be considered that it is (still) the application of written law. Efforts to 
change this arrangement can be seen in the context of recodification movements in 
private law in the Central European area. The Slovak Civil Code in its (several) pro¬ 
visions permits, or directly refers to the use of the analogy legis. For example, pursu¬ 
ant the provision of § 491 sec. 2 of the Civil Code, obligations arising out of the 
contracts (that are not regulated by the law) shall be governed by the provisions of 
the law which govern the obligations of the same (closest) nature, unless otherwise 
stipulated by the contract itself. When applying private law institutes in practice, it 
is desirable to point out that parties may exclude the use of dispositive provisions of 
the law provided they do not violate its mandatory provisions [5]. 
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At the same time, under the provision of § 853 sec. 1 of the Slovak Civil Code, 
there is the general provisions clearly declaring the requirement of the application of 
analogy legis. It stipulates that the civil relationships, unless specifically regulated 
by the Civil Code, are governed by the provisions of this Code, which govern the 
relations with the content and purpose closest to them. 

Although they are (seemingly) renowned legal institutes in domestic and com¬ 
parative legal theory, opinions on some issues ambiguous. We could point to them 
in terms of conceptual definition, internal composition and determination of a legal 
nature [6]. Suggestions from the academic environment as well as form the applica¬ 
tion practice clearly indicate the need to address the use of sources of law in private- 
law codes that have been significantly influenced (modified) since the creation (setting 
up) of the free market environment in the early 1990s. This was at the time of transi¬ 
tion from the administrative economy system to the market economy [7] and also the 
adaptation of the national legislation (primary and secondary) to the legal acts of the 
European Union with a view to harmonizing the legal environment. The outcome of 
this noble process is to move towards (gradual) targeted unification of European 
private law. Also, on the basis of the above mentioned facts, the active effort (need) 
of the recodification of (whole) private law can be clearly observed. For the pur¬ 
poses of this article, we want to focus the attention on the hierarchy of the use of new 
specific sources of private law that already embody or could directly incorporate the 
doctrinal interpretation platform into the legal acts (codes). Its legal commitment 
thus (for the first time) finds its place in the recodified private law system in the Czech 
Republic and in the future, perhaps, it also shall be the part of the legal system of the 
Slovak Republic. 

1. GENESIS OF THE LEGISLATIVE INTENTION FOR THE CREATION 
OF LEGAL INSTITUTES 

In this part of the article, we will try to clarify the genesis of the legislative inten¬ 
tion for the creation of legal institutes directly related to the analyzed issues in the 
context of the ongoing recodification of private (including commercial) law in the 
Slovak Republic, as well as successfully completed projects in the Czech Republic 
by adopting a new (modem) The Civil Code [8] and related legislation.In the Slo¬ 
vak Republic, the intended legislative project on private law recodification basically 
focuses on two essential conceptual solutions. The first is the monistic concept that 
the (new) Slovak Civil Code shall include all fundamental private-law relationships; 
including family law and the unification of (fragmented) various obligations. On the 
other hand, there are (other) legal opinions that point to the need to keep business 
law and civil law in two separate (different) codes.However, the monistic concept 
is the leading idea, emphasizing, that it is not intended to commercialize the civil 
law, but to inevitably and usefully integrate the private law sector. Thus, it is in ac¬ 
cordance with European-wide trend of codification, especially those taking place in 
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many Central and Eastern European countries [9]. The outcome of the Slovak pro¬ 
ject of private law recodification could point atthe adoption of the Civil Code. 

It is the civil law that due to its nature and place in the system of private law in 
the legal order of the continental legal system creates the prerequisites for covering 
the general private law through the "all-comprising" code, such as the Civil Code. 
The truth is, that the civil law essentially applies to all personal and property rights 
of a private law nature, irrespective of the subject matter of the relationships governed 
by the law; and the persons between whom the private relations are created.On the 
other hand, the specific legal regulation contained in the Commercial Code (which is 
at present in force in the Slovak Republic only) is governed by general private law 
on the basis of the principle of subsidiarity. We refer to the rule lexspecialisdero- 
gatlegigenerali, under which the commercial law regulates (only) certain features of 
a specific (sophisticated) area of private law relations, which is generally not governed 
by the legislation applicable to all private law. It has to be noted that the legal order 
of the Slovak Republic is based on a continental legal system [10] using the written 
law ( lexscripta ) only, and is based on the foundations of Roman law. In its essence, 
it does not accept the judiciary (court) decisions to be the source of the law; and the 
court’s decision-making power is not limited to judging cases based on the law of 
precedents {Case Law)-, i.e. only following the previous enforceable judgments. Each 
case is dealt with and decided upon individually; under the iusdicit inter partes prin¬ 
ciple [11]. 

2. COMPARATIVE ANALYSIS OF T H E CIVIL CODES OF THE CZECH 
AND SLOVAK REPUBLICS 

In the new (progressive) Civil Code in the Czech Republic, the monistic concept 
is applied. The completed recodification of Czech private law has unified private 
law into one code, which excludes legal institutes regulating commercial companies 
and private international law.Here we consider it appropriate to emphasize, that the 
basis for the preparation of this law (the Czech codification) was the professional 
legal work with the support of the respective state authorities. However, in the draft¬ 
ing and adoption of the law, there was a particular relevance to political influences, 
overlapping with the influence of various interest entities, whether institutionalized 
or informally formed ad hoc, often influenced by media action [12]. Putting legal 
standards in line with changing social relations can not always be just filling the 
vacancies; i.e. law-making through the interpretation of laws, not reflecting current 
trends in the law development. If there is a fundamental change in social relations, 
the creation (issue) of new legal regulations should be a consequence. We would like 
to emphasize that the legislator has, while reflecting of social changes in the context 
of private relations, according to our (modest) opinion, properly incorporated into 
the provision of § 10 sec. 2 in the new Czech Civil Code the direct reference (taking 
into account the need) to the status of legal science (education) [13]. The doctrinal 
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interpretation of the law in the Czech recodified regulation became legally binding 
and it has the status of a full-qualified source of law in private law relations. Simi¬ 
larly, the drafting of the paragraph of the forthcoming issue of the Slovak Civil Code 
also provides for the use of analogy, which includes application of predominant 
status of the legal science within the regulation of private rights and obligations [14], 

Doctrinal (scientific) inteipretation is an examination of the law in force (but also 
reflects the de legeferenda considerations), since interpretation is fundamentally 
important to correctly explain the content of the legal norms. It could be a suitable 
way to positively affects private-law relationships in application practice. Hereby we 
refer in particular to respected and accepted legal opinions of renowned scientific 
capacities, which, in particular, by their scientific erudition and argumentation, enjoy 
a deep degree of seriousness on the part of the legal public and, above all, in the 
sphere of application practice. Their renowned knowledge comes mainly from the 
publication of legal scientific monographs in their home country and also abroad, 
comments on (essential) generally binding legal regulations, their remarkable attitudes 
in scientific and professional legal periodicals, etc.At this point, we would take a plea¬ 
sure to present the well-respected and renowned experts, representatives of legal 
science, whose long-established scientific scholarship is well known both in the 
Slovak Republic and in the European Union. With regard to the scope and the focus 
of this article, we want to present representatively the legal scientists, such as: prof. 
Dr. JUDr. Karel Elias [15; 16], prof. JUDr. Marek Stevcek, PhD. [17], prof. JUDr. 
Pavel Hollander, DrSc. [18], prof. Benedicte Fauvarque-Cosson, PhD. [19], prof. 
Hugh Beale, QC, FBA [20] and other precious professors worth (not only) of our 
attention. 

We also want to make a few comments in this context on the judicial (court) 
decisions, which has an essential meaning in using analogy. The new Czech Civil 
Code envolves the idea, that in the legal completion of the law and the filling of the 
vacancies in the law, respecting the principle of prohibition of denegatioiustitiae, it 
is not possible to allow the arbitrariness to take place. Therefore, in the provisions of 
§10 sec. 2 it stipulates that the legal case shall be decided upon in accordance with 
the principles of justice and legal regulation; taking into consideration also the state 
of legal science and actual decision-making practice. The result thereof shall be a 
good arrangement of rights and obligations, respecting the habits of private life, and 
therefore reasonable judgments according to the rules of equity [21], The proposed 
wording of the second paragraph does not stipulate that the judiciary’s opinion should 
reflect the existing judicial practice or doctrine. However, it must be based on its 
knowledge and it must be substantiated. Although the Czech Civil Code expects and 
accepts the judiciary law-making, it also determines certain limits within the lines of 
the continental legal system [21]. 

At this point, however, we want to give an interesting view by prof. Pavel Hol¬ 
lander, on the question of the reasoning of judicial decisions. Knowing that the law 
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can be interpreted in a number of various ways, it also has the impression that many 
solutions simply cannot be the part of the normative space. On the one hand, he is 
the advocate of a creative, judicious approach to the law (judicial law-making) he 
claims to be necessary. On the other hand, however, he considers that it is also neces¬ 
sary to develop a methodology that prevents judiciary arbitrariness that is conceptu¬ 
ally outside the system set up by the legislator [22].The court has the status of issuing 
judgments (judicial decisions) that adequately remedy the vacancies of law, while 
specifying the legal framework by defining the interpretation of specific private law 
standards. A contrario, however, there may be an undesirable (unusual) situation in 
the application practice, when the law permits (only) a clear interpretation of the rule 
of law, and the interpretation in a lawful judgment of the court might misinterpret it. 

Therefore, we must note that in the Slovak Republic, the Supreme Court of the 
Slovak Republic provides a regular, annual publication of the Collection of the Su¬ 
preme Court’s Opinions and Decisions of the Courts of the Slovak Republic. We have 
to add, that in terms of form of publication, this set of relevant judicial decisions does 
not include normative acts, since the interpretation contained therein is not legally 
binding [23-29]. However, its content may be considered inspirational in the respec¬ 
tive specific case. 

CONCLUSIONS 

The hierarchy of the use of sources, applicable in the private law, is reconsidered in 
new contexts within the current recoding motions. The research is still actual; we 
could say that it is a timeless and interdisciplinary topic that raises the attention of 
law theorists and recodifiers not only in the field of private law. An important issue 
of (private) law-making is the effective publication of legislation, allowing proper 
orientation in the postmodern multilingual legal order; or even the guidance in in¬ 
teroperable legal systems. The challenge for access to law is the postmodern com¬ 
plex structure of law, characterized by multicentrism of law-making, hypertrophy of 
legal regulation, exceptionally high rate of change of legal norms and complicated 
interconnection of legal norms, and their considerable refinement by the juridical 
decision making. 

In conclusion, we want to emphasize that the legal system as a whole is reason¬ 
ably expected to be a rational and moral method of regulating public life. Therefore, 
in the framework of ongoing discussions (which are always open), emphasis should 
be placed on incentives from academics active at universities (law faculties) and 
academic science institutions, from representatives of professional organizations, as 
well as from public institutions (institutional arbitration courts and chambers of com¬ 
merce), to the thorny application and legal theoretical questions of the legal system. 
In the area of legal discipline, this can be a major stimulus for the development of 
legislation, in a wider perspective for the benefit of the national economy also. Some 
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suggestions presented in this article are to be understood only in terms of academic 

opinions and de legeferenda proposals. 
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AHaTOAifi Boaoahmhpobhh KocTpy6a 

Katpenpa yuBiAbHoio npaea 
[1 puKapnamcbKuu HayioHaAbHuu ymBepcumem iMem BacuAX CmetpaHuxa 

leaHO-fDpaHKiecbK, Yxyaina 

TOBAPOP03nOPH4MI IJIHHI nAFIEPH 
HK OB 6KT IJHBIAbHHX nPABOBI4HOCHH 

AHOTauin. Tlepexid xpa'inu do punxoeo'i (popMU opzanOaifii cycninbnozo eupodnuipnea ma 
odizy npodyxifii ewaiuxae znudoxi 3Minu e exonoMiifi. YmeopennH axifionepnux moeapucme, 
nepemeopennn depoxaenux i Myniifuncuibnux nidnpueMcme e axifionepni moeapucmea 3a dono- 
mozok) npueammaifii, noe ’H 3 ani 3 mupoxim eunycKOM i odizoM ifinnux nanepie. Toxvy ocnoena 
Mema podomu nonmae y euenenni ocodnueocmeu moeapopo3nopndmtx ifinnux nanepie, nx 
06 'exmie ifueinbnux npaeoeidnocun. Bmnaneno, iifo xonocaMenm eunucycnibcn na dnanxy 
ecmanoejienoi (j)op.uu 3 odoe ’h3xobum dompimanmM pexehumie, nxi idenmutpixyiomb odcnz 
npae, iifo MicmunibCfi e mexcmi. Bcmanoejieno, mo xapaxmepnom pucow moeapopo3nopndHO- 
zo ifinnozo nanepy e iiozo odnocmoponHbO- 3 o 6 oe ’H 3 yioHuu xapaxmep. Bmnaneno, iifo xonoca- 
MeHm hx ynieepcajibnuii end ijinHozo nanepy nadae npaeo Ha <pi3unno nocmaenenuu moeap, e 
po3nucxoio, nxa nidmeepdotcye docmaexy moeapy nepeei3nuxy ma ceidmimb npo dozoeip nepe- 
ee3ennH. 

KjiroHOBi cjioBa: KOHOcaMeHT, UHBinBHO-npaBOBi 'JODors’sriannfl. /[orcmipna Teopia, CKna/icbKe 
cbuioutbo. 


AHaTOAHH BAaAHMHpoBHH KocTpy6a 

Katpe/ipa zpax/iaHCKOio npaea 
FIpuKapnamcKuu HayuonaAbHbiu ynueepcumem umchu BacuAux CmetpaHUKa 

HeaHO-CDpaHKOBCK, YtcpauHa 

TOBAPOPACnOPH4HTEAbHbIE LJEHHblE byMArH 
KAK ObTjEKT TPATK/IAHCKHX nPABOOTHOLUEHHH 

AHHOTauHH. IJepexod cmpanu x pbinonnou cjiopMe opzanu3aifuu odiifecmeennozo npomeod- 
cmea u odpaipenun npodyxifuu ebrnean znydoxue u3MenenuH e oxonoMuxe. 06pa3oeanue axifu- 
onepnbix odufecme, npeo6pa3oeanue zocydapcmeennux u MynutfunajibHbix npednpunmuu 
e axtfuonepnbie o6u(ecmea nocpedcmeoM npueamusaifuu, ceH3anni c mupoxuM eunycxoM 
u odpaufenueM tfennbix dyMaz. IIoomoMy ocnoenax ifejw padomu 3axjiKmaemcn e mynenuu 
ocodennocmeu moeapopacnopndumenbnbix ifennux dyMaz xax odbexmoe zpaotcdancxux npaeo- 
omnoiuenuu. Onpedeneno, mno xonocaMenm eninucbieaemcn na duanxe ycmanoeneHHou <pop- 
Mbi c odmameJibnbiM codnmdenueM ezo pexeu3umoe, xomopue udenminpuifupyiom odbeM npae, 
codepoxaufuucn e ezo mexcme. ycmanoeneno, mno xapaxmepnoii nepmou moeapopacnopxdu- 
mejibnou ifenHou dyjvtazu nennemcH ee odnocmopoHne-odH3bieaioufuii xapaxmep. Onpedeneno, 
nmo xonocaMenm xaxynueepcanbHbiu eud ifennou dyMazu ceudemenbcmeyem o dozoeope nepe- 
eo3xii, npedocmaennem npaeo na <pu3unecxu nocmaenennhiu moeap, Hennemcn pacnucxou, 
xomopax nodmeepoxdaem docmaexy moeapa nepeeo3nuxy. 
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COMMODITY SECURITIES AS AN OBJECT 
OF CIVILIAN RELATIONSHIPS 

Abstract. The country’s transition to a market form of organizing social production and the 
circulation ofproducts caused profound changes in the economy. The formation ofjoint-stock 
companies, the transformation of state and municipal enterprises into joint-stock companies, 
through privatization, are associated with a wide issue and circulation of securities. Therefore, 
the main purpose of the work is to study the characteristics of commodity-oriented securities as 
objects of civil legal relations. It was determined that the bill of lading is written out on the form 
of the established form with the obligatory’ observance of its details, which identify the scope of 
rights contained in its text. It has been established that a characteristic feature of a title-deed 
security is its one-sidedly binding character. It was determined that the bill of lading, as a uni¬ 
versal type of security, testifies to the contract of carriage, provides the right to physically de¬ 
livered goods, is a receipt that confirms the delivery of goods to the carrier. 

Keywords: bill of lading, civil liabilities, contractual theory, warehouse certificate. 

INTRODUCTION 

Development of commodity securities has a long history. Allegedly, they have 
appeared due to the needs of commercial transactions. Initially, only material objects 
participated in commercial transactions. Active circulation of commodity and money 
supplies was restrained by means of the traditional method of transferring property 
to an individual, more specifically - transferring a commodity over a distance and its 
actual handing over to the new owner. Acceleration of carrying out of commercial 
transactions required active use and transferring not material values themselves, but 
their fictio, i.e. commodity securities. 

The author agrees with the opinion of the majority of researchers, which consists 
in the thought that the very first document of title widely used in law is the bill of la¬ 
ding. The reason of appearing such phenomena in law is the role of maritime trade in 
the medieval economy. Objectively, development of maritime trade resulted in appear¬ 
ance of such legal instrument, which would ensure the possibility of multiple transfers 
of property rights to commodity without the possibility of gaining actual title to it. 
Increased volumes of the carried cargoes and carrying out goods exchange operations 
with him, on the one hand, the impossibility for the ship master to follow strictly in¬ 
structions of the consignor in matters of duration of stand stills, change of the course, 
on the other hand, as well as the impossibility of escorting every single consignment, 
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on the third hand, made presence of the cargo owner on board needless. Services of 
proxies begin to be used in the practice of maritime trade. Along with that, the neces¬ 
sity of documenting the fact of acceptance of cargo for carriage by means of issuing 
the appropriate confirming document arises. The goal of such novelty was the neces¬ 
sity of confirming assuming obligations by the carrier to the cargo owner regarding 
carriage of cargo and the possibility for the cargo owner to dispose of it within the time 
of its carriage through handling the respective certification document [1; 2], 

It should be noted that a certain amount of time was needed for formation of the 
social stratum of merchants and ship masters before the possibility of using such docu¬ 
ment as a symbol of commodity appeared. Initially, an excerpt from a vessel’s register 
made by a naval writer functioned as such document. Gradually this kind of document 
evolved into the master’s receipt, which was named cognoissment (French) or bill of 
lading (English). By the 17 th century such document took its final shape as the hill of 
lading. 

Within a period of time, development of maritime trade resulted in formation of the 
system of warehousing the carried commodity. Many scholars refer appearance of the 
first commodity warehouses (entrepots) to France of the end of the 17 th century [3]. 
Thus, regular movement of large consignments in the market economy environment 
unavoidably called for the necessity of their storage in special premises designated for 
sales, i.e. commodity warehouses. Historical records testify that as far back as in 1709 
first small docks were built in Liverpool; they were used for warehousing of com¬ 
modities pending custom dues payment. After a while other warehouses for other com¬ 
modities appeared. Along with that, it should be noted that economic value of com¬ 
modity warehouses is not limited by storage needs. 

Irrespective of the fact that maritime trade became the key factor furthering devel¬ 
opment of warehousing, the need in crediting goods exchange operations triggered 
development of industrial warehousing. This resulted in commodity warehouses issuing 
specific documents certifying commodities acceptance for storage. Such documents did 
not just certify civil debts of the warehouse agent, but also for operations of granting 
loans under the respective commodity. The main benefit consisted in creating a new 
type of trade credit based on the mortgage right, not the exchange one. The owner of 
commodity, if he found its sale not profitable for himself, could take a loan handing 
over a certifying document in exchange. With that, the mortgage right to the commod¬ 
ity arising for the creditor was subject to cession to other people. Such cession was 
achieved by means of transferring the issued document certifying the ownership right 
to the commodity kept at a commodity warehouse. Growing needs of exchange trade 
boosted improvement of the system of warehousing of carried commodities, which 
resulted in appearance of such document as the warehouse certificate. 

For the commodity stored at the commodity warehouse a document consisting of 
two parts was issued. One part of the document represented a receipt certifying the 
-• 
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ownership right to the commodity; the other one - the warrant, which the owner of 
commodity issued as a mortgage certificate when obtaining a loan. 

It should be noted that the characteristic feature of such documents consisted not 
much in mentioning the fact of placing the commodity for storage by a certain person, 
but rather in the right of such person to get such commodity back at any time, or dispose 
of it by means of determining the legal fate of the document certifying the respective 
scope of rights of its titleholder. By the 16 th century legislations of the majority of Eu¬ 
ropean states recognized the right to the existence of the institute of bill endorsement 
for documents certifying legal relationships in respect to cargo carriage and storage of 
commodities at the commodity warehouse. Disposal of commodities within the process 
of its transportation or warehousing without actual owning them becomes possible. In 
other words, the bill of lading and warehouse certificate respresent securities known as 
commodity securities. 

CHARACTERISTIC FEATURES OF COMMODITY SECURITIES 

According to M. M. Agarkov, commodity securities embody the right to receipt of 
the commodity and its disposal by means of disposing the document itself “represent 
and replace the commodity in trade operations”, i.e. corresponds to “setting its 
transfer equal to transfer of the thing represented by it” [4]. 

Within the securities system commodity securities represent one of the most inte¬ 
resting and complex, and, in the same time, the least studied type of securities. Being 
the type of securities, nevertheless, the latter ones do not possess their basic classical 
property - abstractness, which means that the right expressed in a security doesn’t 
depend on the underlying transaction. Commodity securities, which include the bill of 
lading and warehouse certificate, are called causal securities. Their causa is the fact of 
acceptance of a certain commodity by the warehouse for storage or handing over of 
cargo for carriage. It should be noted that this doesn’t deprive such securities of the 
characteristic of public reliability. This characteristic is reflected in the fact that the 
person, who acquires the security bona fide, also acquires the right in the same scope 
as recorded on paper. From this it follows that against the requirement of the security 
holder objections not based on its invalidity cannot be raised. 

Commodity securities represent an object of civil law sui generis. In view of its 
causality, they serve as confirmation of conclusion of the respective civil law contract. 
At the same time, securities cannot be considered as the contract itself. The main argu¬ 
ments are as follows: 

1. The characteristic feature of the commodity security is their unilaterally binding 
nature. The titleholder of a security just has the right of claim stated in it on behalf of 
the obligor. His rights are not inconsistent with the obligation of performing certain 
actions in favour of third persons. Meanwhile the contract represents the bilaterally 
binding transaction, in which - the right of one person corresponds to the scope of its 
liabilities towards the other. 
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2. The main feature of commodity securities is the possibility of exercising the right 
constituting its meaning by means of their presentation to the obligor. Rights and obli¬ 
gations being the essence of the contract shall be exercised / fulfilled by the parties 
without presenting it. 

3. The Contract can be in oral form, and in certain cases it may be concluded by 
means of performing implicative actions by the parties. Commodity securities shall be 
issued in written form only with clearly defined requisite details, failing which they 
shall be invalid. 

4. Commodity securities, first of all, certify the property right, i.e. represent a title 
document. Further on, they define relationships between their titleholder and issuer of 
such security - the binding document. This implies that commodity securities have 
complex (property - liability) nature. As regards the contract, it should be noted that it 
has no featured of a title document and does not certifies the ownership rights to pro¬ 
perty. 

5. Rights to commodity securities shall be transferred by one person to another 
through the mechanism of a bill endorsement or by means of their direct handing to a 
third person. A party to the contract can be replaced by means of cession. With that, 
cession implies not only transfer of rights under the contract, but obligations, as well. 
Invalidity of the master contract of a transaction entails invalidity of cession, which is 
inconsistent with characteristics of securities [5]. Hence, a commodity security consti¬ 
tutes the grounds for arising of an obligation of property nature against its presentation 
by a lawful titleholder in view of his ownership rights to it. 

In the private right doctrine of Ukraine commodity securities are represented by 
two types: the bill of lading and warehouse certificate (regular and double one) 
(Art. 134-135, Art. 137-140 of the Code of Maritime Trade of Ukraine (hereinafter- 
CMT of Ukraine), Art. 909, 961-966 of the Civil Code of Ukraine (hereinafter - CC 
of Ukraine), Art. 1-4 of Law of Ukraine On certified commodity warehouses and 
regular and double warehouse certificates , Art. 37-42 of Law of Ukraine On grain and 
grain market in Ukraine. 

CHARACTERISTIC FEATURES OF A BILL OF LADING IN THE CIVILIS- 
TIC DOCTRINE 

The bill of lading (in French - “ connaissement” from the word “connaitre” - to 
know, to understand) - the security certifying the property right of commodity 
nature in accordance with the contract for sea carriage of cargo. In the civil law 
theory there are two self-reliant approaches to the legal nature of the bill of lading. 
According to the contractual theory, at sea carriage of cargo the bill of lading, 
in great - trade and small - trade coasting of the USSR, constitutes a document 
representing the form and essence of the contract for cargo carriage. The basis for 
arising such legal relationships was the administrative deed for redistribution of 
-• 
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consumer and industrial goods and the contract for cargo carriage [6; 7; 8], This 
theory was widespread in the USSR era. 

However, the need of free circulation of the commodity in the period of its carriage 
by means of disposal of the document certifying the title to it resulted in the title 
theory of the bill of lading. Its provisions imply that the bill of lading constitutes a 
security issued to the freighter upon his demand when accepting cargo for carriage. 
Its issuance confirms the fact of cargo carriage, which makes it somewhat similar to 
the contract for sea carriage of cargo. On the other hand, such cargo is subject to be 
handed over to the bearer of the bill of lading. Thus, the carried cargo is expressed in 
such document. 

O. D. Keilin points out that the bill of lading is not just an evidence of conclusion 
of the contract for sea carriage of cargo, but also the document of title. The bill of lad¬ 
ing contains an obligation of the carrier to hand over the commodity mentioned in it to 
the respective titleholder [9]. A. S. Kokin has similar position. Not rejecting dependence 
of the bill of lading on the contract for sea carriage of cargo, he also includes it into 
shipping documents underlining their mandatory characteristic - the need of presenting 
the document for exercising the property right expressed in it [10]). At present provi¬ 
sions of this theory have their regulatory substantiation and are widely used. On the 
legislative level the notion of the bill of lading as a security is formalized by Art. 137— 
141 of CMT of Ukraine, Art. 195, 334, 909 of CC of Ukraine, Art. 3 of Law of Ukraine 
On securities and stock exchange. 

The characteristic feature of the bill of lading underlining its legal nature is uncon¬ 
ditional character of an obligation constituting its essence. In this case unconditional¬ 
ity means that the obligation to hand over the commodity stated in the security to the 
titleholder doesn’t depend on the existence of legal facts, which may influence fulfill¬ 
ment of terms and conditions of the contract for carriage of cargo. It should be noted 
that the unconditional nature of the bill of lading as a security is not absolute. Particu¬ 
larly, Art. 163 of CMT of Ukraine grants the cargo carrier the right to refrain from 
handing over cargo until all expenditures incurred by the carrier under the contract for 
cargo carriage are compensated. In this case handing over of cargo depends on fulfill¬ 
ment of contractual obligations. 

It should be noted that the peculiar feature of the bill of lading as a security consists 
in the fact that being the object of property right it has no value by itself. Such value 
has property rights secured in it, which can be exercises by the property owner by means 
of presenting the bill of lading. 

When considering the contents of the bill of lading, one should distinguish notions 
the "right to the bill of lading", which has title nature and is the object of title, and the 
"right based on the bill of lading", which has legally binding nature and is the object of 
the right to claim the commodity fixed in such security. 

The structure of legal relationships under a bill of lading is based, on the one hand, 
on relationships between the cargo carrier and consignor. Such legal relationships have 
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legally binding nature, and in accordance with them presentation of the bill of lading 
entails the obligation under such document to hand over the property stated in it. On 
the one hand, the bill of lading certifies property-based legal relationships in respect to 
property. 

Such duality of the legal structure of the bill of lading results in the discussible 
question about categorizing it whether as objects of commodity rights [11; 12; 13] or 
objects obligation rights [14; 15; 16], and, respectively, referring it to the group of 
commodity or obligation securities. 

R. Savatier pointed out this problem noting that “...appearance of the notion of 
abstract property (which securities also belong to - note by the author A. K.) resulted 
in appearance of the notion of ownership rights to the right of claim... “[17]. 

SPECIFIC FEATURES OF THE BILL OF LADING AS A KAK YHHBEP- 
CAJIbHOH SECURITY 

Considering this question, it should be noted that M. M. Agarkov underlined that 
"...commodity securities carry both obligation and commodity powers. More than 
any other securities they eliminate the distinction between commodity and obligation 
right". It is really so, as commodity security certifies only the ownership right to the 
document [14], 

It should be noted that besides commodity and obligation ones, there are also legal 
relationships, which are somewhere in- between them, in which specific features of the 
above-mentioned legal relationships blend together in different proportions and make 
them closer to one or another [18]. 

Hence, the bill of lading is the object of both commodity and obligation legal rela¬ 
tionships. 

The subject of rights recorded on paper (the right to paper) is acknowledged by its 
titleholder. Occurrence of legal facts (the term of cargo delivery or its delivery to the 
destination point) gives rise to the creditor’s right of claim for receipt of the property 
mentioned in the bill of lading from the carrier (the right from paper). 

Finally, there is an important question about primary and secondary nature of com¬ 
modity and obligation rights. There is no doubt that only the ownership right gives the 
possibility to own, use and dispose of the property stated in the bill of lading. Imple¬ 
mentation of this provision leads to arising of obligation legal relationships further on, 
which gives the possibility to say that the property right has primary nature. 

Within the context of the title theory, the bill of lading shall be categorized as uni¬ 
versal securities. Depending on terms of its issuance defined by the contract of sea 
carriage of cargoes, the bill of lading can be transformed into a registered security, 
order security or security to the bearer. 

The bill of lading shall be issued on the established blank form with mandatory 
details identifying the scope of rights specified in its text. Current laws of Ukraine 

-• 
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(Article 138 of CMT of Ukraine) prescribes the following mandatory details: 1) name 
of the vessel; 2) name of the carrier; 3) the point of cargo acceptance and loading; 
4) name of the consignor; 5) the point of destination of cargo; 6) name of the con¬ 
signee (the registered bill of lading) or statement that the bill of lading is issued “by 
order of the consignor”, or name of the consignee with statement that the bill of lading 
is issued “by order of the consignee” (the order bill of lading), or statement that the bill 
of lading is issued to the bearer (the bill of lading to the bearer); 7) description of cargo, 
its marking, number of packages, description of appearance, condition and external 
peculiarities; 8) freight and other payments owing to the carrier; 9) time and place of 
issuance of the bill of lading; 10) the number of counterparts of the bill of lading; 
11) signature of the captain or other representative of the carrier. 

The number of counterparts of the bill of lading is of a certain interest, as well. 
Thus, O. D. Keilin noted that the bill of lading shall be issued in several counterparts 
forming the bill of lading set. Each of them shall state the serial number of the coun¬ 
terpart. Their number shall not be less than two; with that, one of them shall be issued 
to the consignor, and the second one shall accompany cargo. For avoidance of abusive 
activity with the large number of counterparts of the bill of lading, the right of claim 
under the latter shall be preserved under one counterpart only. Other counterparts of 
the bill of lading shall contain a reservation about the impossibility of carrying out 
commercial transactions by means of the bill of lading [19]. 

Thus, this poses a reasonable question: why issue several counterparts of the bill 
of lading, if all of them constitute a single document - the bill of lading set? If with that 
for exerting rights specified in the bill of lading presentation of all of its counterparts 
is required? This testifies that handing over at least one counterpart to another person 
deprives the titleholder of the right of claim under the bill of lading. 

We believe that answer to this question lies in the possibility of using the frac¬ 
tional bill of lading (delivery order transfers to the third person his counterpart of the 
bill of lading with all necessary details for the cargo carrier regarding the quantity of 
cargo subject to release against presentation of the delivery order. With that, informa¬ 
tion on changes in the content of rights specified in the bill of lading shall be entered 
into all its counterparts with the purpose of avoiding abuse. This helps to avoid the 
situation when cargo is released in full under two fractional bills of lading (delivery 
order), and the titleholder continues circulation of its further counterparts for non¬ 
existing cargo. 

TYPES OF BILLS OF LADING 

Cargoes can be carried by one transportation mode along the defined route. In the 
theory of maritime law this route is known as liner carriage. The document issued to 
confirm acceptance of cargo is known as master bill of lading. 
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Meanwhile, in the practice of maritime trade can occur the situation, when at cargo 
carriage appears the necessity of using various transportation modes. This may be ex¬ 
plained by the absence of direct transportation corridor between the point of departure 
and point of destination. Such legal relationships shall be recorded in the contract for 
carriage of cargo in direct intermodal traffic 1 . Respectively, the commodity security 
within the framework of such contract is called direct or through bill of lading [20]. 

Traditionally, there are two types of direct (through) bills of lading: regular and 
direct (through) bill of lading for the combined (intermodal) cargo carriage [21]. The 
first one is characterized by using the bill of lading during cargo carriage by one trans¬ 
portation mode by different agents. The bill of lading for the combined (intermodal) 
carriage - direct (through) bill of lading - is used at carriage of cargoes by different 
transportation modes. The use of such type of bill of lading gives the consignor the 
possibility to avoid additional burden of transportation and forwarding nature. 

In compliance with Part 2 Art. 917 of CC of Ukraine, Art. 137 CMT of Ukraine, 
fulfillment of obligation of a person as regards handing over cargo for carriage shall be 
completed not at its loading, but handing over to the carrier for performing respective 
actions. This gives the opportunity to speak about board and non-board bill of lading. 
The essence of the board bill of lading consists in confirmation of the actual acceptance 
of cargo on board of the vessel. At cargo acceptance for carriage the consignor has to 
document two different transactions: the contract for cargo carriage and contract for its 
warehousing preceding conclusion of the contract for carriage. Performing such ope¬ 
rations artificially complicated the procedure of recording cargo carriage, made cargo 
delivery longer and, respectively, put the consignor in the position, which sometimes 
exceeded the limits of his commercial estimates. These circumstances evoked the ne¬ 
cessity of elaboration of such shipping document, which might combine the reality of 
fulfillment of obligations under the contract for cargo carriage and contract for its 
warehousing - handing over cargo for carriage - non-board bill of lading. 

At such form of organization of the process of carriage, at first cargo was subject 
to placement in warehouses or at berths of the carrier for its further loading on board 
of the vessel. Against cargo accepted for shipping the bill of lading shall be issued with 
the mark “accepted for carriage” or with another similar indication: “at the wharf’, “in 
the harbor”, “in the custody of’ and other. 

Pre-established contradiction of information on the quality and quantity composition 
of cargo entered into the bill of lading determined its division by such types as clean 
bill of lading and bill of lading with reservations. 

Distinguishing such types of the bill of lading as full bill of lading and fractional 
bill of lading (delivery order) is characterized by defining the scope of property rights, 


1 The contract for cargo carriage in direct intennodal traffic is one of the self-standing civil transport 
contracts. Its meaning and role consist in legal regulation of carriage process, which two or more trans¬ 
portation modes participate in. 
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which arose as a result of its issuance. Full bill of lading is the security, the titleholder 
of which has commodity and obligation right to all commodity stated in it. 

In the practice of maritime trade may occur the situation, when, in view of condi¬ 
tions of selling cargo already shipped under one bill of lading, there is the necessity to 
have, instead of one bill of lading for entire cargo, several bills of lading for its separate 
parts, i.e. the need in splitting this document. For instance, if the cargo consignment of 
1,000 t after its shipment under one bill of lading will be sold to three buyers at retail 
(by 500 t, 300 t and 200 t each), then for ensuring the possibility for each buyer to 
obtain the part of commodity purchased by him directly from the carrier, the original 
bill of lading of 1,000 t shall be split to three corresponding parts. 

One of options of releasing cargo can be its receipt by its owner by means of clear¬ 
ing off the bill of lading, warehousing cargo with its further release to the third person. 
Flowever, such operation will entail additional expenditures related to cargo carriage 
and warehousing. To avoid the above-mentioned, the theory of maritime law provides 
the possibility of splitting the bill of lading. With that, each of prospective buyers has 
the possibility to obtain the part of commodity purchased by him directly in the point 
of destination of cargo delivery. Such splitting can be performed by means of frac¬ 
tional bills of lading - delivery orders) [22] 

The doctrine of merchant shipping of foreign countries distinguished several kinds 
of fractional bill of lading (delivery order). The first one is characterized by presentation 
by the holder of the bill of lading an obligation towards the third person regarding re¬ 
leasing a part of cargo carried under it. In this case fractional bill of lading (delivery 
order) was used not as a document of title, but represented just an order on releasing a 
part of cargo. The second kind of fractional bill of lading is the order given to the 
cargo carrier by the holder of fractional bill of lading (delivery order) defining a part 
of cargo subject to release to the third person by the carrier. 

The third group includes fractional bills of lading (delivery order) issued by the 
carrier himself in exchange of returning full bill of lading. In other words, full bill of 
lading is replaced by several fractional bills of lading (delivery order) [9; 20; 23; 24], 
Depending on the method of recording property rights, the bills of lading can also be 
divided to paper and paperless ones. At present in the civil law doctrine the classical 
concept of the documentary security prevails. Enhancement of the level of scientific 
and technical development leads to gradual transformation of perception of a security 
as a materially separate object. The concept of the non-documentary security appears, 
and the reason for its appearance is explained by the necessity of unification and speed¬ 
ing up of carrying out financial and economic transactions regarding them. 

It is noteworthy that in 1990 the Comite Maritime International adopted Rules for 
Electronic Bills of Lading. According to such Rules, the cargo carrier has to send to 
the consignor an electronic message about acceptance of cargo for carriage. This mes¬ 
sage contains the necessary details of the hard-copy bill of lading, as well as an identi- 
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fication key used for further messages (Uniform Rules of Conduct for Interchange of 
Trade Data by Teletransmission 1987 UNCID). The holder of the identification key 
shall have the right to claim from the carrier receiving the cargo, nominate or replace 
the recipient of commodity/consignee) [25]. 

Another important question is the one of distinguishing the bill of lading from allied 
legal concepts, including the warehouse certificate. Same as the bill of lading, the 
warehouse certificate has in its essence the right of claim to commodity, which can be 
handed over to new consignee without actual receipt by means of transferring the 
document of title to it. The warehouse certificate may consist of two separate parts. The 
firs one is the warehouse certificate itself, which availability confirms a certain person’s 
ownership of the commodity, defines its major characteristics, obligations of the bailor 
and certifies acceptance of the commodity for storage. The second part - the warrant - 
can certify right of pledge, and its titleholder can hand over the commodity to another 
one himself. Owing to that, the warehouse certificate is more complex legal concept 
than the bill of lading. 

As a whole, the difference between these securities is as follows: in the field of ap¬ 
plication of the hill of lading and double warehouse certificate. Thus, the bill of lading 
is used when it concerns obligations of sea carriage of cargo, while the warehouse 
certificate - obligations of commodity warehousing; the subject - matter of legal rela¬ 
tionships related to circulation of these securities. At circulation of the bill of lading, 
its subject - matter is conditioned by the field of its application, i.e. the cargo carrier, 
consignor and consignee. At circulation of the warehouse certificate: the bailor, recepi- 
ent, holder of document; the structure of each document. As was noted above, the 
warehouse certificate consists of two parts: the warehouse certificate and warrant. The 
bill of lading is the only document, however, in the theory and practice of civil law its 
certain types are distinguished. Moreover, the warehouse certificate is widely used at 
crediting commodities in circulation, while the bill of lading is the subject of alienation, 
not crediting. Thus, distinction of the bill of lading from the warehouse certificate lies 
in the field of exercising of commodity rights to such security. 

PECULIARITIES OF CIRCULATION OF THE BILL OF LADING IN CIVIL 
COMMERCE 

In the process of the bill of lading circulation its specific features as a security unfold. 
Civil - legal circulation of the bill of lading consists of the stage of issuing the bill of 
lading, its placement and clearing off. Issuance of the bill of lading is the initial stage 
of its circulation in civil commerce. The basis for the initial stage shall be conclusion 
off the contract of sea carriage of cargo and handing - over the bill of lading to the 
cargo carrier. From the moment of handing over cargo for carriage, its owner loses 
the right of its actual disposal. By means of legal fiction such right acquires status 
quo. Issuance of the bill of lading means substitution of the carried cargo by the 
respective document of title. 

-• 
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It means transition to the next stage - placement of the bill of lading in civil com¬ 
merce. From this perspective, placement of the bill of lading in civil commerce con¬ 
stitutes its handing over to third persons within the period of cargo being aboard. At 
this stage a separate model of civil legal relationships is formed, the object of which 
is the present type of a commodity security. At this stage the bill of lading is circu¬ 
lated in civil commerce by means of bill endorsement. It should be noted that such 
position was presented by Cesare Vivante back in 1904 and named as “the theory of 
the basis for the rights fixed in a security” [26]. As applied to the type of securities 
described herein, provisions of this theory envisage that legal relationships between 
obligors under the bill of lading and its titleholder are determined by the contract 
concluded by them. At the same time, legal relationships of the obligor with the further 
holder of the bill of lading constitute a unilateral will expression fixed in the content 
of such document. 

C. Vivante points at the analogy between the dualistic basis for legal relationships 
under a security and the position formed in the field of the contract of the company 
and legal representation. Members of the company are bound by contractual relation¬ 
ships, but as regards third persons formation of the company shall be considered as 
unilateral, although collective one, expression of will. Third persons can be considered 
as such only after duly announced expression of will regarding formation of the com¬ 
pany. Equally, in case of representation third persons need not to be wary of objections 
based on relationships between the represented and representative, if such relationships 
were not expressed in powers of the representative. In all these cases the legislator 
cares about protection of interests of third persons from unexpected objections based 
on the unknown contractual relationships between counter-agents. To this end, as ap¬ 
plied to securities, the debtor’s will shall be considered as having different content 
depending on whether its aim is creating an obligation in respect to the direct counter- 
agent or the further holder of the security. 

Circulation of the bill of lading is completed with its clearing off by means of pre¬ 
sentation of the security to the obligor for cargo acceptance in the port of destination. 

CONCLUSIONS 

Taking into account the stated above, only those documents shall be considered as 
securities recognized as such by law. Thus, securities do not include documents 
certifying monetary or any other property right (for instance, lottery tickets, rail way 
tickets), but are not securities in view of the fact that law does not qualify them as 
securities. Along with that, in compliance with EU Directive, “securities subject to 
circulation” mean those types of securities, which may be the subject of transaction at 
the capital market, except for such payment instruments as shares of companies and 
other securities equivalent to shares of securities or other subjects, and depositary 
receipts in respect to shares; bonds and other debt liabilities in the form of securities, 
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including depositary receipts as regards such securities; any other securities granting 
the right to purchase or sale of any securities subject to circulation, or pre-condition 
payment in cash for securities subject to circulation, foreign currency, interest rate 
or interest income, commodities or other indices or measures. This definition of 
securities allows drawing a conclusion that the list of securities can be open and not 
exhaustive to be set in law. 

In this work the bill of lading is considered as the universal type of securities. With 
the purpose of satisfying needs related to giving the bill of lading characteristics of the 
security, one shall use standard forms split by types depending on the mode of shipping 
the bill of lading is used for. It has been established that on this basis the bills of lading 
are divided by liner and charter party ones. The master bill of lading is a self-standing 
document certifying the availability and content of the contract for cargo carriage, ac¬ 
ceptance of cargo for carriage and the ownership right (title) to cargo. The charter 
party bill of lading constitutes a receipt of the carrier against acceptance of cargo for 
carriage, and conditions of the contract for carriage depend on correspondence of pro¬ 
visions of the bill of lading and charter for the vessel. 
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THE TRAIL OF SOCRATES: 

SEARCHING NEW ANSWERS FOR ETERNAL QUESTIONS 

(R eview of Grygoriy Demidenko’s book “The Trail of Socrates” 1 ) 

In 399 BC a judgment was held in Athens over Socrates. Socrates was sentenced 
to death. This was the first case when a democratic court applied the highest degree 
of punishment to the philosopher because of his dissent and educational activities. 
Since then, disputes between lawyers, philosophers, and historians about the legality 
and fairness of the verdict of jury judges for the Athenian sage have been subsided 
and then flared up again. 

Attempts have been made repeatedly to reconstruct this memorable process and 
to "revise" the verdict. On May 12, 2011, at the premises of the New York Court at 
the initiative of the Onassis Foundation, this historic reconstruction was carried out, 
attended by several leading American and European judges and lawyers. As a result 
of improvised litigation, most judges and jurors from the audience issued a verdict 
against Socrates. A year later in Athens another “trial” took place over the sage. The 
opinions of ten judges on the legality of the proceedings and the sentences of ancient 
Greek Gelioms this time were divided equally, most of the spectators agreed with her 
verdict. Both reconstructions - in Greece and the United States - confirmed the 
complexity and ambiguity of court judgments over the ancient Greek philosopher and 
the pronounced the sentence, as well as the continuing interest of our contemporaries 
in the personality and tragic fate of the thinker. 

The author of the popular science essay “The Trail of Socrates” seeks, on the 
basis of the latest knowledge of ancient Greek democracy and the proceedings in it, 
the written sources and literature on Socrates, to reproduce the pages of his biography, 
to present an impartial and complete picture of the trial of him, as well as to give his 
own an assessment of contemporary reconstruction of the judgment of the sage [1; 
2; 3]. The author-historian had to carry out a large volume of legal work - to consider 
the history of pre-trial investigation, to recreate its preparatory part, the course of 
court debates, to analyze the evidence provided by the parties, and the process of 


1 Demidenko, G. G. (2018). The trial of Socrates: a popular science essay. Kharkov: Pravo. 
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proofs, the order of the establishment of a sentence, etc. (pp. 13-27, 377-423). In the 
book, for the first time, almost completely judicial speeches by Socrates are filed, as 
they were recorded in memory of Plato, who was present at the court, and Xenophon. 
It is in them that the author tries to find a solution to the causes and motives of the 
charges, the attitude of the accused to the process, the composition of the court, the 
very sentence. The author substantiated the shortcomings of the Athenian process: 
the litigation was limited in time (lasted one day); the defendant was deprived of the 
possibility of involving witnesses in the process and legal assessment of their 
testimony; there was also a violation of the right to defend and appeal against an 
unwarranted decision. And the main thing - the trial by the unprofessional composition 
of judges elected by ordinary citizens did not actually given an answer the most 
important questions - the presence of the crime and the guilty of the defendant, by 
putting of condemnation, which was the warn for citizens of the policy from criticism 
of democracy, dissent and godlessness. 

Quite interesting for lawyers are the pages of the book, where the author 
consistently reproduces the stages of the trial of Socrates, who in the court debate 
tried to help the jury in establishing the truth, cited facts of the absence of crime in 
his many years of well-known to Athenians the educational activities, called for an 
unbiased assessment of the facts and a fair court decision. But everything turned out 
to be useless - the overwhelming majority of jurors were guided by a persistent 
prejudice regarding the danger of the philosophy of the sophists, to which number 
the indiscriminate but tenacious rumor reckoned the defendant sage. Wisdom, unfairly 
condemned in his person, will still be the judge above injustice and ignorance. 

Xenophon in his "Memoirs on Socrates" recalled: his teacher considered the 
disagreement with philistine opinion the result of his always striving to follow laws 
and justice, which was not always the case for most citizens (I, 1, 18-19). Disrespect 
for the laws, the prevailing ignorance in the Athenian polis is the decisive sign of the 
deep crisis of the then polis democracy. With the apologists of Socrates, also spoke 
the other disciples and followers of the Athenian philosopher. Written in IV century 
AC “The Apology of Socrates the rhetor of Libaniya” for the first time contained a 
legal assessment of the trial of the philosopher, with whom the author of the book 
under review acquainted the reader (pp. 424-442). Diogenes Laertius wrote: very 
soon the Athenians repented, his accuser Meleta was sentenced to death, the other 
prosecutors to exile, and in honor of Socrates they built a bronze statue of Lysippos 
on the Agora (II, 43). Her picture is shown in the illustrations of G. G. Demidenko. 

As a professional historian, the author immerses the reader in the atmosphere of 
the socio-political life of the Athenian policy, when, after the end of the Greco-Persian 
wars, Athens becomes the center of democracy and the Enlightenment of Hellas, the 
beginning of the "golden age" of Pericles, analyzes their beneficial influence on 
Socrates’ worldview, his interest in philosophy, human problems and policies. The 
book masterfully presents conversations and dialogues of the philosopher, discussions 
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with the sophists, the development of the foundations of ethics, aesthetics, the doctrine 
of law and the state. The author considers the phenomenon of the Athenian sage as 
a product of the heyday of democracy and the ancient Greek enlightenment, their 
crisis and decline, their influence on Socratic philosophy, life and destiny. 

Incredibly rich in historical - legal material sections of the refereed publication, 
which deal with the political and legal teachings of Socrates and his disciple Plato - 
ideas about the origin of the state, its forms, the ideal model of state power, democracy 
institutions, human rights and citizens, sources of law, law and legality, legal culture 
and upbringing, etc. (pp. 316-335, 336-357). The book provides an answer to the 
question of the difference in the legal understanding of Socrates and the Sophists, 
about the identification of the concepts "lawful" and "fair", the requirements for the 
legislator, crimes and punishments, the moral dimension of citizens and the state 
itself. 

Among the famous works of Platon, his “Republic” - perhaps the most famous. 
The second title one is “On Justice”. According to Plato, Socrates developed the theme 
of justice, using an important analogy: justice must be inherent not only to an 
individual, but also to the state, in virtue they are similar. The reviewed edition 
reproduces interesting and instructive dialogues about an ideal state where there 
should not be rich and poor, where every citizen is engaged in a business in accordance 
with his abilities, where wise rulers are philosophers. The author of the publication 
brings unexpected subjects from dialogues - about the education of rulers, officials, 
judges, the criteria for their selection, the requirements for them, the causes of the 
“diseases” of the state and its degradation. As our contemporary tells us in the words 
of Socrates-Plato about the rulers and guards of the state: “They alone are not allowed 
in our state to use gold and silver, even touch them... decorate themselves or drink 
from gold and silver vessels. Only in this way (they) could remain unscathed and save 
the state. But as soon as the guards will own land, houses, money, they will become 
their masters and landowners; from the allies of other citizens they will become hostile 
owners; hating themselves and inducing hatred, feeding evil intentions and fearing 
them, they will all the time live in great fear of internal enemies, than before external 
ones, and in this case they themselves and the whole state will go to their near death. 
"Is the warning justified? But the Socratic social dimension of the state quoted in the 
book: "When one of the citizens of such (ideal) state feels good or bad, such a State 
will necessarily... be together with this citizen rejoice or grieving... If one citizen 
bruised finger... the whole country hurts...". Indeed, immortal ideas will not only 
cause a bitter smile of the Ukrainian reader, but also remind him of their civil 
responsibility for their choice. 

As a historian, the author analyzes the historical and civilizational context of the 
trial of Socrates, and as a thi nk er - considers this event in terms of legal values, which 
we call universal today. It is worth agreeing with the author of the book: the crisis of 
democracy, such as in Athens on the eve of the trial of Socrates, always threatens 
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with disasters, if human rights and fairness are neglected. Constantly returning us to 
the modem realities and fundamental issues of jurisprudence, the peer-reviewed 
publication is not only interesting from the point of view of the history of law essay, 
but also a kind of philosophical provocation, as it makes us once again ponder over 
the nature of justice, impartiality and about the law as it is. 

One cannot help but sympathize with the author’s real indignation with the 
position of modem researchers who take side of a Geliaia and support her verdict (pp. 
553-554). At the same time, we allow ourselves to doubt that an unambiguous 
assessment of this event is possible in general, just as there is no final answer to the 
question of the essence of justice. As for Socrates himself, he gave a response on it 
by accepting a sentence and, thus, left us a new riddle, which we continue to solve 
to this day. The peer-reviewed edition is another original answer, which, of course, 
is not only worth the attention of specialists - lawyers, historians and philosophers 
of law - but also, thanks to the popular science genre chosen by the author, is able to 
interest a wide range of readers. 
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